Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



./>.<--'fT 



HARVARD LAW LIBRARY 



R.«i™i srr>2 7 1929 



REPORTS OF CASES 



ABOUMD AXD 'DBTEaMIMMD DT IBS 



SUPREME COURT, AT SPECIAL TERM, 



POINTS OF WtAOnCB DECIDED, 



iDecembtr Senn, 1845, to September Semi, 1840. 



^^^»^^^^^^^^^^^^ ^^' ■»» M ^»>» ■ x ^<^ «^ ' 



By NATHAN HOWARD, Jb^ 

00UB8IUX>B AS LAW AKD DIPUTT GLBBE Of THE SOPBXMB OOUW. 



VOL. II. 



ALBANY: 

WILLIAM GOULD & SONS, 

LAW BOOKSSLLBBS AND PUBLISHBBS 

1871. 



Entered, aooordingto Act of Congress, in the )reareigfateea hundred and tIftf>nuM^ 

Bt NATHAN HOWABU, Jk, 
In the Gleik*8 OflBoe of the District Court of th« Soathem District of New-Yoric. 



SEP 2 ^ 1929 



TABLE OE CASES. 



PAOi 

Alootl agt DaTison • 44 

American Print WofkB agt lliQror, fta, of New-Yotk • 269 

Arnold agt Thomaa '. -91 

Atwater agt WiUiamB 274 

Baldwin a^^ Woolever «... 166 

Bangs agt Aveiy ...••... 49, 12$ 

Bank of GhiUicothe agt. Dodge 42 

Bainesagt HarriB , 32 

Barstow agt Thorne 64 

Basoom agtFeader »«.. 16 

Batea 1^ Wotkyna .......* • 18 

BeUagt Jndflon..........-.^... 42 

Benedict agt Lord ^ 82 

Bennett agt Pratt. 77 

Bigelowagt Heaton .• r....... 207 

BiaseU agt Dayton 80 

BlackBmith agt Kendall « 240 

Bleecker agt Storms • 161 

Bogardus agt Dotj , 76 

Bolton agt McCnllough ••••••• ^^^ 

Borst agt Spelman. tv**-- ••••• ^^^ 

Bo^agt Boyle 10 

Brodhead agt Stanton 278 

Bronkagt Gonklin 7 

Brown agt Oook • 40 

Brown agt Fergnaon 128, 178 

Brown agt Hasten 195 

Brown agt Seys 276* 

Brown agt Y adder • 71 

Burdde agt. Lace 133 

Campbell agt Clark 257 

Campbell agt Self 35 



IV NEW-TORK PRACTICE REPORTa 

Table of Cases. 

PAcn 

Oaiew agt Mechanics' and Ftemen' Bank of Albsny. . . • 148 

Oupenter agt. Tnfb 166 

Carroll agt Frasee 93 

Carey agt Liveniiore 170 

Carey agt Wfllson 10 

Chapis agt White 105 

Charles agt Waterman 122 

Chaunoey agt Baldwin '. 205 

Clapp agt Stevens ^. 276 

Clate agt Tichenor 87 

Colt agt Roach r 192 

Cdegate agt Marsh 137 

Oomstodcagt StoweQ • 63 

Conklinagt Hill 6 

Constantine agt Van Winkle 273 

Cook agt Finch ^ 73, 89 

Code agt Eirtland 109 

Coon agt Noble 97 

Cooper agt Weed 40 

Cooper agt White 40 

Cortland County Mutual Insurance Company agt Lathrop v 146 

Cortland County Mutual Insurance Company agt Saxton 146 

Craiy agt Oliyer 136 

Crosby agt Taylor • 72 

Curtis agt Poppino * •...• 182 

Baget agt Commissionen of Almahonuft, ex rd. HoeflUe •• • 266 

Daniels ngtBoffst 92 

Davis agt iUch 86 

Dericksonagt MoCaidle 196 

Dimon agt Dimon ...•••«. ..•...•.•.•..•......••.. 91 

Doctor agt EendaQ 240 

Duel agt Fisher 38 

Dunham agt Clark 163 

Dutcheragt Wilgus • 180 

Dyokmanagt Allen •...• 17 

Faulkner agt Mayor and Common Council of Brooklyn ...••.... 151 

Ferris agt BettB 78 

Flint agt Morehouse 6, 173 

Follet agtShennan 238 

Foote agt Bnmions • 89 

Frszer agt Taylor 77 

FroBtagt Flint * 74^ 126 

Frost agt Whitcomb 194 



NEW-YORK PRAOnCB.BKPOBTa 



T^le of Oases. 



Gide agt MoAllister 272 

Gsrdiner agt TeUer a 241 

Qttriock agt Beiliitger .•, ^ 

Greenwood agt Olereland. . . •• 168 

OrifSng sgt Thormaa 276 

Oroesbecksgl Brown... « *. 21 

Gnspentsgt Tallman W*^ 

Hammond agt Hnnis • 11^ 

Harris agt Giark ^2 

Heath agt Taylor 121 

Hibbardagt Hoag 186 

Higfaam agt Hayes • 27 

HmagtRoflseU •. 129 

Hill agt Smith ^^2 

Hill agt Watson 1^3 

Hinioan agt MaiobnU ..• • *• • l'^® 

TTtnmaii agt Wilson » • 27 

Holmes agt Yan ^dde 18* 

Holt agt Harrison • 232 

Hoogfaton agt Gardner 1** 

Hull agt Wallis 18* 

Humphrey agt Ganseyoort '23 

Hnnt Sgt Northrop , ••• ^8 

Hard agt ICerritt 188 

In the Matter of Belknap 200 

In the Matter of Connison 81 

Jenkins sgt Williams 281 

Jewett agt Pttterson 1^ 

Jones agt Aldiich ^^8 

Kanonse agt Martin ^^^ 

Keefer agt Keefer ^8, 67 

Keflogg agt Kellogg ^^ 

Kidd sgt Brown • ^8 

Bank agt Booea • 8 

Lanang agt Middes • 87 

Lester agt Blodgott ^^^ 

litae agt Bigelow ^84 

Livingston agt Mclntyre • *1 

Low agt Bartlett ^86 



VI NKW-TORK PRAOTICK RBPOBTa 

Table of Gaaes. 

PAGI 

Habbett agt KeUj « 62 

Mackagt McOoUock 127 

Marvin agt Yan Hoesen 130 

Mason agt Moore *. 70 

McOormickagt Fullerton 159 

McDonald agt. Bank for Savings 35 

McDonald agt Brace 119 

Mclntyre agt Griswold 113 

McSorlej agt Merrill 8 

Merritt agt Gosman 83 

Mesick agt Smitb 7 

Methodist Episcopal Church of litUe F^Ils agt Tiyon 132 

Miller agt Dowb ; 98 

Miller agt. Hooker 124^ 171 

Mills agt Adstt 83 

Mitchell agt Matthews 122 

Morris agt Sliter 36 

Newklrk agt Steen 274 

Niblook agt Wright...., 261 

Northrop agt Wright 199 

Overseers of Greenville agt Bishop • • 195 

Paddock agt Tattle • 198 

Pease agt Blosaom 81 

Peck agt Oomhig 84 

Peck agt Witbeck 70 

Peck agt Wood 172, 209 

People agt Allen 34 

People ex rel Cooney agt Judges of Bensselaer Common Pleas 189 

People ex rtl Griffin agt Judges of Jefferspn Common Pleas 69 

People ex rd, Manlej agt. Manlej 61 

People ex reL Van Valkenburgh agt Sage 60 

People ex reL Wintfield agt. Judges of Steuben Coomion Pleas 248 

Pepaon agt Ableman 102 

Perine agt Blackford 131 

Petit agt Hewlett 167 

Phelps agt Wasson )26 

Porter agt Davis • 30 

Post agt Haight 82, 175 

Post agt Jenkins 33 

Prince agt Ourrie 1 19 

Purdy agt Morgan 149 

Quidore agt. Van ClieC 201 



KBW-YORS: PRACTICE REPOBTGL TU 

Table of Cases. 

PAOB 

Beeve agt Thortram .•.•.••••••...•..•.•... 29 

Beynolds agt Bavis 103 

Bockwood agt. Thompson 136 

Bogen agt Latson 277 

Bomeyn agt King 130 

BosB agt Beecher 157 

SadLet's Harbor Bank agt Martin 11 

Sandland agt Adams 98, 127 

Savage agt Carpenter 169 

Soottagt Hant 68 

Seelej agt (Droeby 230 

Seymoar agt Rogera 28 

Shaw agt. Kidder •• • '. 244 

Sheridan agt Kelly 28 

SiHimanagt Claric 160 

ffimmons agt M<d)ongaU , 77 

Szer agt Miller 44 

Small agt Deforest / 176 

Smith agt Van Patten 236 

Snyder agt Hearman 279 

Snyder agt. Olmsted 181 

Spaolding agt Sbepard 272 

Spencer agt President, Ac., of Canal Bank of Albany 19 

Stacy agt. Famham 26 

Stephens agt Jackson 250 

Stewart agt McMartin 38 

StQes agt Spanlding 191 

St John agt Lyon 39 

Stone agt Smith 117 

Stoyer agt Battennan 135 

Stow agt Smith 268 

Slow agt Wright 268 

Swain agt Heartt 90 

Swift agt Wells 79 

Taylor agt. Bolmer 99 

Taylor agt E verett 23 

Taylor agt Frost 214 

Teal agtTlnney 94 

Tears agt Van Boren -. 162 

Thompson agt Bockwood 133 

Thompson agt YaUrino 269 

Thresher agt Keteltas 63 

Travis agt Hfll 246 

Turner agt Davis 86 



TIU NBW-YORK PRACTICE BBPOBm 

IVible of Gaaeft 

PAcn 
CTdaD agt Long Idaod Bailroad Compan J 138 

Von Alenagt Reynolds ' » 158 

VanAokoQ agt Stewart 181 

Van Rftmwftlafir agt. Pahnatier , • ••.., 24 

7an Renflselaer agt Petrie 94 

Van Rensselaer agt Sanndere 260 

Veimilya agt BeaMy • 57 

Waller agt Sammons 162 

WaUej agt Leonard 282 

WaTer agt Hanfixd « 88 

Weeks agt Wanmaker ; 15 

Wliitaker agt BnilUo Cotton liann&otaring Company .*. . 97 

Whitney agt Shnfeh 120 

Williainsagt Raymond ^0 

Woods agt Hortabom • 71 



f 



PRACTICE REPORTS. 



■^•^♦^ »i 



SUPREME COURT. 

John M« Flint administratoT, &c. agt. Bichard H. 

Morehouse. 

It is not neceBBary'to.state the reeidenoe of counsel in an affidavit for a motion 
fixr leave to reply double; it is only neoessary to show by affidavit^ that the 
mattosB sought to be replied ore true. The 63d rule only applies where the 
advice of counsel ia necesaaryl . 

December Term^ 1845. 

Motion for leave to reply double to defendant's special pleas. 

The declaration contained the common counts for work and 
labor, board, lodging, tuition, &c. Pleas, several issues, statute 
of limitations (non-assumpsit, infra sex annos) and infancy. 
Plaintiff moved for leave to reply to the plea of the statute of 
hmitations, defendant's absence from the state ; that plaintiff 
took out the first letters of administration on the estate of the 
intestate within one year before suit brought, and a new prom- 
ise. And to the plea of infancy, necessaries and a new prom- • 
ise. Defendant's counsel objected that the affidavit on which 
the motion was made, was insufficient under the 63d rule, not 
showing the residence of counsel who gave the advice, &a 
Plaintiff's counsel replied, that the rule only applied where 
advice of counsel was necessary ; that in this case it was only 
necessary to show by affidavit, that the matters sought to be 
replied toere true^ the court would judge of the necessity, &o. 
Defendant's counsel on the merits^ read affidavits that the 
matters sought to be replied were not true. 

Vol. n. 1 
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Oonklin agt HOL 

E. Goodman, plaintiff^ s counseL 
Woodruff & Goodman, plairUiffs aUomeya. 
J. A. Spencer, d^endani^s counsel 
J. S. Bathbone, defendarit^s cUtomey. 

Jkwett, Justice, Overruled the defendant's objection to 
. the insufficiency of plaintiflTs affidavit. And as to the 
[*6] replication of a new promise *after defendant became of 
fCdl age; the judge said it could not be necessary or 
proper, as the intestate was shown to have died long before 
the defendant was of the age of twenty-one years ; he however 
granted the motion, so far as to allow the plaintiff to reply 
double, only to the plea of the statute of limitationa 






Esther Gonelin agt Addison Hill. 

4 

Where a jury marie on ballots the amoant which each juror is willing to find for 
the plaintifl^ without the knowledge of the rest, and the several amounts thus 
marked, are drawn from a hat, added together, and the aggregate divided bj 
12, and the sum thus ascertained is rendered as their verdict ; it is not irregu- 
lar, where it appears the jury did it for the purpose of ascertaining how near 
they could come together, without making any agreement before it was done, 
that the averaged amount thus ascertained, should be their verdict; it being 
left optional with the juiy to agree to such amount or not, as they pleased. 

December Term^ 1845. 

Motion by defendant to set aside verdict for irregularity. 

This was an action for breach of promise of marriage, tried 
at the Westchester circuit, in October, 1845. The jury found 
a verdict for the plaintiff, of $4,041 damages. This motion 
was made to set aside the verdict as irregular. The crier of 
the court and three of the jurors, on the part of the defendant, 
swore that the jury after having been out all night, without 
being able to agree upon the amount of their verdict, came to 
the conclusion in the morning, that each juror should write on 
a ballot the amount that he was willing to find, without the 
knowledge of the othersy and the several ballots should be put 
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Bronk agt Gonklin. 

into a Iiat, and drawn out, and the several amounts added to* 
geiher, and tlie aggregate sum divided by twelve, which 
should be their verdict ; this being done, the amount ascer- 
tained was $4,041, which was the verdict rendered by the 
jury in fevor of the plaintiff. On the part of the plaintiff, the 
constable and seven jurors swore that the mode of marking 
upon the ballots, and adding and dividing as before mentioned,' 
was done as one means of ascertaining how near the jury could 
oome together, that there was no agreement before marking, 
that the average amount thus ascertained should be their 
verdict; but it was lefk optional with any of the jurors to 
agree to such sum or not, as he pleased After the average 
amount was produced, the jury seemed to be satisfied with it^ 
and rendered it as their verdict 

John Currey, defendanCs counsel and aMorfhey. 
Thomas Nelson, plmntiff^a counsel. 
WVL, Nelson, plaintiff ^s oMomey. 

Jewett, Justice. Held, that this case come within the 
former decisions and the yerdict most be sustained. Motion 
denied with costs. 



^ ^^^ » 



♦Philip Bronk acrt. John W. Conklin and BLaij^nah [*7] 

CONKLIN 

Service of a notioe of retainer on plaintii^'s attoroej oonditionally, does not en- 
title defendants' attomej to notice of retazation of costs, unless the condition 
upon which the seirioe was made has been complied with. 

December Term, 1845. 

MonoN by d^endant Hannah Conklin, for a retaxation of 
plaintifEs' costs. 

Declaration was served on the defendant Hannah Conklin, 
on the Ist day of August last : default was entered on the 2Sd, 
and record filed on the 30th of the same month. Defendants' 
attorney stated that he served a notice of retainer on plain- 
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Mesick agt. Smith. 

tiff's attorney on the IStli of August last, and that he had 
never been served with notice of taxation of costs. Plaintiff's 
attorney stated that defendants' attorney left a notice of re- 
tainer with him conditionally, that in case a plea of saic^ 
Hannah Conklin was served on him, that tlien defendants' at- 
torney wished the notice of retainer left with him to be con* 
sidered served, and not otherwise ; the plea not having been 
served, the notice of retainer was considered by plaintiff's 
attorney not served, and he gave no notice of taxation of 

C06t& 

C. C. Wasson, defendants' counsel and attorney, 
J. 0. Wright, pUmdiffh counsel. 
J. S. Frost, plaintiff ^s attorney. 

JiswEi^^ Justice. Held, the notice of retainer not served, 
and denied the motion with costs. 



< ^♦< 



John M. Mssice agt. Joseph W. Smith et al. 

An affidavit made for a referenoe must be made by the party, tmlees a saffldent 
ezoose is given why it is not : where the attorney makes it, a valid excuse 
for its not being made by the party is always required. 

December Term, 1845. 

Motion* by defendants for a reference. 

The defendants moved for a reference in this cause, upon 
an affidavit in the usual form niade by defendants' attorney, 
without any excuse being given for its not being made by the 
defendants, or one of them. 

P. W. Bishop, defendants^ counsel and attorney. 
J. H. Reynolds, plaintiff^s counsel. 
WiLCOXSON & Van Schaack, phintiff^s attorneys. 

The plaintiff's counsel insisted that the affidavit should 
have been made by the party and not the attorney, unless a 
sufficient excuse was given why the party did not make it 



h 
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McSorlej agt. MerrilL 

Jewett, Justice. Sustained the objection, and decided that 
the affidavit was not sufficient: for that reason it did not 
come within the rule. Motion denied with costs, without pre- 
judice. 



•«■ ^♦^^ >i 



Thomas MoSorley landlord, agt John R Merrill, [*8] 

tenant. 

Tlu8 ooort has not jarisdiction of the taxation of costs, in a matter of prooeed- 
mgs before an aasiBtant justice of New- York city, nnder the statnte authoriz- 
ing summarj proceedings in case of non-payment of rent, Ac. 

D&XTnber Term^ 1845. 

Appeal from taxation of costs. 

It appeared that McSorlej undertook to dispossess Merrilli 
his tenanti under the statute authorizing summarj proceed- 
ings in case non-payment of rent, &c. The first two eflforts 
were ineffectual, by reason of some irregularity in the process. 
The third proved to be successful. The proceedings were had 
before one of the assistant justices of New- York city. The 
defendant (the tenant) taxed costs against the landlord on 
those unsuccessful attempts, before Edmonds, circuit judge, 
under the fee bill of 1840 ; the first bill being taxed at ovei 
$50, the second at oyer $28. From this taxation the landlord 
appealed to this court. 

R Goodman, counadfor landlord. 
B. F. Sherman, aUxyrneyfor landlord 
N. Hill, Jr., defendanCa counseL 
R. H. Shannon, defendants aUame;/. 

Jbwstt, Justice. Held, that this court had not jurisdictioQ 
of the matter, and denied the motion with cost& 
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Elingston Bank agt Roosa. 



The Kingston Bank agt. Solomon Roosa. 

An attorney who had retired from practice on aocount of ill health, and re 
moved some twenty miles distant from his office, verbaJly requested a^othoi 
attorney to take charge of his books and papers remaining in his office, and 
settle up what was unsettled ; and the attorney, thus authorized, received 
costs in a suit, and a stipulation to try for him (which was one of the suits 
unsettled), ffeld^ that tlie authority was sufficient, notwithstanding on a mo- 
tion afterwards the attorney first mentioned and his client both swore that 
they never gave any authority to receive the costs and stipulation in the 
cause. 

December Term, 1845. 

Motion to set aside judgment for costs against plaintiffs. 

Defendant moved for judgment as in case of nonsuit, at the 
last September special term ; which was granted, unless plain- 
tiffs stipulated to try at the next circuit, and paid costs of mo- 
tion. Within twenty days the plaintiflfe paid costs and stipu- 
lated to try, by paying the costs to M. Schoonmaker, Esq., an 
attorney of this court, residing at Kingston, and serving on him 
a stipulation. Philip E. Pitcher, Esq., of R^dhook, the former 
attorney of defendant, and who formerly resided at Kingston, 
left the papers in this and other suits with his late partner 
Nicholas Sickles, Esq., who died in May last.. Mr. Schoon- 
maker, in the early part of last summer, being about to admin- 
ister upon the estate of N. Sickles, deceased, called upon 
[*9] *Mr. Pitcher (who had retired from the practice of law, 
on account of continued illness, who requested Schoon- 
maker to take charge of his books and papers renoiiining in the 
office of Sickles & Pitcher, and settle up what was remaining 
unsettled (the papers in this suit being among the rest), which 
was accordingly done by Schoonmaker. In the latter part of 
June, and after the interview with Pitcher, the defendant 
called on Schoonmaker, and requested him to make out papers 
for motion for judgment as in case of nonsuit, which was done 
by Schoonmaker, in the name of Pitcher. At the time plain- 
tiffs' attorney called to pay costs and serve stipulation, Schoon- 
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KiDgston Bank agt Roosa 

maker told him he had authority to act for Pitcher as his 
agent, and that as such he would receive the costs and stipu- 
lation, and accordingly did so, and gave a receipt for the costs 
in the name of Pitcher : all of which was communicated to 
the defendant Roosa, within a few days thereafter. Subse- 
quently the defendant Boosa requested Schponmaker to pro- 
cure from Pitcher an agreement to have another attorney sub- 
stituted for defendant, which was done, and Egbert Whitaker, 
Esq., of Saugerties, was substituted in the place of Pitcher, on 
or about the 28th of October last. The defendant's present 
attorney entered up judgment for costs against plaintiflfe, on 
the 1st November last It was sworn to bv the defendant 
Boosa, and Pitcher, his former attorney, that they had not re- 
ceived any costs of motion or stipulation to tiy from plaintiflEs, 
nor had they authorized any other person to receive the same 
for them. Whitaker, the present attorney, stated that he knew 
nothing about the cause, until on or about the 24:th of October 
last, when it was intended to substitute him as the attorney 
for the defendant, and when he learned that the costs had not 
been paid to defendant or Pitcher, afterwards he heard plain- 
tiff had pretended to pay the costs to Schoonmaker, whose 
authority to receive them was denied by the defendant and 
Pitcher. 

J. C. Forsyth, plmniiffs^ counseL 
H. M. BoMEYK, plaintiffs^ aUome;/. 
E, Sanford, defendants cov/nseL 
E. Whitaker, defendants aUomey. 

Jewett, Justice. Thought the authority of Schoonmaker 
should be considered sufficient to receive the costs and stipu- 
lation as the agent of Pitcher. Schoonmaker undoubtedly 
thought he had authority, and acted in good faith, and there 
was something due to the honor of the profession in such cases. 

Motion granted without coats, plaintiffs' attorney to stipu- 
late and pay costs of last motion in twenty days. 

Another cause between the same parties, upon the same 
state of &cts, decided the same. 
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Boyle agt Boyle. 



[*10] *Stephen Boyle agt Patrick Boylb. 

It is not becessary to be stated, in an affidavit on a motion, the name offktjudgt 
of the drcait, at which a cause is referred. 

The new rule 44^ after it took effect on the 1st of August last, must govern in 
the matter of practioe, on motion for judgment as in case of non-suit^ for not 
noticing cause for hearing, although the cause was referred previous to the 1st 
of August last After the new rules took effect, there was no other for the 
court 

« 

DeceTnher Terrrij 1845. 

Motion by defendant for judgment as in case of nonsuit 
This cause was referred at a circuit in May last, to a sole 
referee, on motion of plaintiff. In September last, the plain- 
tiff not haying noticed it for hearing, the defendant's attorney 
served plaintiff's attorney with a notice in writing, that plain- 
tiff notice the cause for a hearing in forty days, or that defend- 
ant would move for judgment as in case of nonsuit, according 
to the 44th (new) rule. 

G. W. Gumming, defendants counsel and atiomey. 
S. W. Jackson, plaintiff ^s counsel and attorney. 

Plaintiff's counsel objected, 1st, that the affidavit did not 
show it was referred, as it did not name the circuit judge, by 
whom it was referred. 2d, that the new rules did not take 
effect untU the first day of August last, and consequently 
could have no application * to causes referred, before the rule 
(44) went into operation. 

Je WETT, JuiBtice. Held, the reference regular ; and that the 
new rules must now govern, for as soon as they went into 
effect, there were no other rules for the court 

Motion granted with costs. 
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Jeremiah E. Cart agt Jabbz S. Willson. 

« 

Costs $10 of preparing papers for a motion for reference, will not be allowed, in 
the general bill where it is stipulated by the attorneys on each side previous 
to the motion, to refer the cause, and nothing is said about the costs: the 
papers having been actually prepared. 

A oonnsel fee $3, for attending prepared to try, &a, under the act of 1844, wiU 
not be allowed, to the party who moves an adjournment of the hearing. The 
attorney fee is taxable under such circumstances. 

December Term, 1845. 

Motion by defendant for relaxation of plaintiff 's costs. 

This was an action of assumpsit for professional services ; 
the cau^e was tried before a sole |*eferee. It appeared that the 
plaintiff made out and served papers on defendant's attorney, 
for a motion to refer. Subsequently, in consideration that de- 
fendant's attorney might plead the statute of limitations, he 
stipulated with plaintiff to refer to a sole referee, and 
the motion was *not made. The plaintiff was an at- [*11] 
tomey and counsellor of this court ; the suit was prose- 
cuted in the name of his partner (Mott) as attorney. The 
cause was once adjourned on motion of defendant Defend- 
ant's attorney objected to the following items in the bill, 
which were allowed by the taxing officer. Copy narr to re- 
turn with proof of service, $1.25 ; preparing papers to move 
for reference, costs of motion ; $10 ; notice of hearing for 
referee, $25 ; attorney's fee attending reference on first hear- 
ing, $8 ; counsel fee attending prepared to try pursuant to 
notice, $3 ; one copy sith. duces tecum, 25 ; one copy svh. 25 ; 
two copies svh, duces tecum, 50 ; furnishing proof of service of 
copy order of particulars, 50 ; objected to, 37^ ; proof of ser- 
vice of bill of particulars, 50 ; objected to, 37^; serving sub. 
on six witnesses for second hearing, 75 ; objected to, 37^ ; en- 
tering return of execution, 12^ ; proof of referee's fees as per 
bill, 50 ; oath, 12^. 

C. D. Coleman, defendant's counsel and aUornet/. 
J. E. Cary, plaintiff's counsel. 
R Mott, plaintiff's attorney. 
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Jewett, Justice. Theie must be a retaxation of the costs 
in this suit. The following items taxed are not taxable, and 
should be stricken out, viz. : preparing papers for motion for 
reference, $10 ; tiotice of hearing, for referee, 25 ; serving bill 
of particulars, &c., 75 ; and all writs of subpoena charged be- 
yond one, and one writ otsiii, duces tecum for each hearing, if 
actually made out and served ; and all copies or tickets, except 
such as were necessary and actually used. The attorney and 
counsel fee attending prepared for hearing were taxable, the 
hearing having been postponed by the defendant The act of 
1844, page 278, § 2, expressly allows a fee of $3 to counsel 
for attending prepared for such trial, &c. K the adjournment 
had been at the request of the plaintiff, he would not have 
been entitled to those' items. (8 Wend. 305 ; 6 Cow. 42.) It is 
well settled that the attorney fee is taxable under such circum- 
stances. (4 Hill, 54.) 
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The Saceet^s Harbor Bank agt. John W. Martin. 

Where a oauae was referred, and the parties before the referonoe entered into a 
stipulation directing certain terms and conditions in relation to it ; and the 
defendant, to secure the ftilfllhnent on his part^ gave a cognovit for the full 
amount of plaintilis' claim against him, on which cognovit no judgment was 
to be entered hy plaintiflb, and was to be void if the conditions in the stipula- 
tion on the part of the defendant were performed as stipulated; and the ref- 
eree reported in favor of the plaintifik, which report defendant prepared to 
move to set aside, and procured an order from the circuit judge, staj- 

[*12] ing ^proceedings in the cause until decision on the motion to set aside 
the report should be had; and after the order to staj was served on 
plaintiff's attorney, and before the decision of the motion, he entered judg- 
ment against the defendant on the cognovit for non-compliance with the terms 
of the stipulation : Heldf that the judgment was entered in violation of the 
order to staj proceedings made by the circuit judge. It was a proceeding in 
that suit 

December Term, 1845. 

Motion by defendant to set aside judgment for irregularity. 

The plainti£b commenced a smt against the defendant and 
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Sacket's Harbor Bank a^ Martin. 

Thomas Baker, and also another suit against the defendant, 
Thomas Baker, and Charles L. Martin, both at the same time 
in the year 1848, on five drafts made and used for the accom- 
modation of the defendant John W. Martin. In June, 1844, 
by stipulation, the suits were referred to Hon. P. Gridley as 
sole referee. The defence set up by defendant was usury. The 
parlies, pursuant to a notice of hearing, met before the referee, 
on the 22d January last, and agreed that the testimony taken 
by the referee should be deemed to be taken in both causes, 
the defence being the same in each. On the same day an 
agreement and stipulation was entered into and executed by 
and between Jesse C. Dann, cashier of the plaintiffs (who had 
the management of the causes on the part of plaintifEs) and the 
defendant John W. Martin, whereby the defendant, John W. 
Martin, gave to the plaintiffs a cognovit for $14,766, being the 
amount of principal and interest of the drafts on which the 
suits were brought. It was then stipulated that no judgment 
should be entered on the cognovit, if John W. Martin should, 
within thirty days, give to the plaintiffs his note for the sum 
of $10,172.36, payable in three, four and five years fh)m that 
date, with interest, &c., and should also give to the plaintiffs 
collateral security for $2,386.75, of said sum, by satisfactory 
indorsed paper, to be approved by the cashier of the Lowville 
Bank, and in the eyent of said John W. Martin thus giving 
said note and said security, said cognovit should be given up 
and cancelled. The stipulation further gave the amount of 
liability for which each defendant in the suits should be re- 
sponsible ; and stated the amount of costs which the defeated 
party should pay on the final event of the suits on the refer- 
ence, and the time and manner of such payment, and also that 
the stipulation should be void, as regarded the plain tiflfe, un- 
less the firm of one Gilchrist & Co., and also the Lewis County 
Bank, should, within sixty days from that date, give the 
plaintiflfe a writing, assenting to the stipulation, and that their 
liability to the plaintiffs on the drafts should not be affected 
thereby, and unless such assent was given, the plaintiffi might 
proceed and enter judgment on the cognovit. 
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The defendant, John W. Martin, did not procure the 
[*1S] securities nor the assent *required by the stipulation 
within the time mentioned in the stipulation, but stated 
that there was an understanding between the parties at the 
time the cognovit was signed, that the object principallj was 
to secure the delivery of the securities and assent as mentioned 
in the stipulation, before the hearings should be closed. Mar- 
tin, some twelve days before the day noticed for hearing in the 
causes, called to seeC. P. Kirkland, Esq., at Utica, who was 
counsel to try the causes for the plaintiffs, to get a waiver of 
the time mentioned in the stipulation for giving the securities 
and assent. Kirkland being absent, he called on Mr. Bacon, 
of TJtica, the law partner of Kirkland, for the same purpose, 
and told him he was on his way to Boston to subpoena wit- 
nesses for the hearing, and as therQ was about a week before 
the time would expire, mentioned in the stipulation, he wished 
to know whether he should be required to return and procure 
the securities or not, as he desired to fulfil the stipulation ; 
Bacon told him to go on, there would be no risk about it, and 
no advantage taken of the lapse of time as regarded giving 
the notes and security. Afterwards he saw Kirkland, who 
informed him that it should be sufficient if they were fiimished 
at any time before the hearings were closed. On the day be- 
fore the hearings were closed, Martin by his counsel presented 
the notes and securities and written assent mentioned in the 
stiptdation to Dann, the cashier of plaintiffs, who soon after 
returned them, stating as an objection to receiving them, that 
the time having passed, it might be necessary to get the action 
of board of directors of plaintiff ; the same day and during 
the hearing, the defendant's counsel presented them to Kirk- 
land, plaintiffs' counsel, who made the same objection as Dann, 
but, however, took them ; the hearings in both causes closed 
on the 4th day of Apnl last 

On the part of the plaintiffs in answer to defendant Martin, 
it was stated by Kirkland that he expressly told Martin, when 
inquired of respecting extending the time mentioned in the 
stipulation for giving securities, &c., that he, Kirkland, had no 
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authority in that matter ; he merely acted as counsel in trying 
the causes, but expressed his belief to Martin, that the mere 
non-delivery of the notes within thirty days would not be 
insisted on as an objection, and that in his opinion it ought 
not to be, if Martin complied in other respects with the atip* 
ulation, but that was a matter he had better see the plaintiffs 
or his attorney about. Bacon also stated that he told Martin 
that he had no authority to give him any stipulation or 
opinion in the matter that would be binding in relation to ex« 
tending time ; that he had nothing to do in the mat- 
ter ; his partner was merely counsel *to try th^ causes ; [*141 
Eorkland stated that when he took the papers for se- 
curity from Bennett, defendant's attorney, he told 
Bennett he had no authority whatever to receive them or to 
act in any way on that subject, but he would take the papers 
and look at them, which he did, and in three or four days re- 
turned them by mail to Martin. Plaintiff' papers contained 
a denial that any waiver of time in the stipulation was given, 
or that the papers might be delivered at any time before the 
close of the hearings, and also that the papers were not in 
compliance with the stipulation. On the 7th of April, 1845, 
the referee reported in the causes for the plaintiff, the full 
amount of their claim ; the defendant prepared to move to set 
aside the reports, and on the 4th of June, 1845, procured an 
order in each cause from Judge Gridley, circuit judge, staying 
all proceedings until the motion to set aside the reports should 
be decided. The orders were served on plain tiffe' attorney 
on the 17th of June, 1845. On the 1st of August, 1845, the 
plaintiffs entered judgment on the cognovit given by Mar- 
tin. The suit having been originally commenced against 
Thomas Baker and John W. Martin, upon four of the drafts 
before mentioned, and to which the defendants pleaded, the 
suit was severed and judgment taken against Martin alone on 
his cognovit given with his stipulation mentioned. 

It was insisted by defendant, that the plaintiffs had waived 
the time mentioned in the stipulation, and that the stipulation 
had been performed by defendant within the meaning of it by 
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the parties. Also that the judgment was entered in violation 
of the order of Judge Gridlet, staying proceedings, the deci- 
sion upon the motion to set aside the reports of the referee not 
having been made. 

It was insisted by plaintiffs that the defendant had failed to 
perform the stipulation according to its terms, and that there 
had been no waiver of any of its conditions, by them ; and 
that it was their duty to enter the judgment for the protection 
of the rights of the indorsers and guarantees responsible to 
plaintiff for the demand ; that the order of the circuit judge 
did not affect th^ suit. 

E. Sandpord, d^endants counsel. 
D. M. Bennett, defsTidanCs aUomey. 
A. Taber, plaintiffs^ counsel, 
Geo, C. Sherman, plaintiffs^ attorney. 

Jewett, Justice. This motion is granted with costs, on the 
sole ground that the entry of the judgment was in violation 
of the order to stay proceedings made by the circuit judge ; 
it was a proceeding in that suit 
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[*15] *Sarah M. Weeks agt. Henry P. Wanmaker, pub- 
lic Administrator of Michael Fogarth, deceased. 

♦• 

A jadgment for oosts caDnot be regularly entered against an administrator, or 
the public administrator of the city of New-York| without first making appli- 
cation to this court) for an order for costs. 

Decemher Term, 1845. 

Motion bj defendant to set aside judgment for irregularity. 

This was an appeal &om the decision of the circuit judge 
of the first circuit. The suit was commenced in the New-York 
common pleas, and removed to this court by certiorari; 
referred to referees, who made a report, which report was set 
aside bj a rule of this courts dated February 18, 1845, costs 
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to abide the event. The referees od a rehearing made another 
report in fevor of the plaintiff on the 19th of July last, for 
$2,100. On the 22d July, defendant's attorney obtained an 
order staying proceedings, twenty days, for defendant to pre- 
pare to move to set aside the report of the referees ; the order 
was granted by D. P. Inqraham, associate judge of the New- 
York common pleas, in the absence of the circuit judge; on 
the same day served on plaintiff's attorney a copy of the order 
and affidavit upoij which it was granted. On the 21st of July, 
plaintiff's attorney filed the report of the referees and entered 
rule for judgment thereon; and on the 2d of August follow* 
ing filed and entered up judgment for $2,100 damages, and 
$459.53 costs, against the defendant as administrator. It was 
insisted by defendant's counsel that the judgment was irregu- 
larly entered, for the reason that it was in violation of the 
order to stay, and also that the plaintiff had never procured 
any certificate from the referees by which she would be en- 
titled to mal^e application to this court for costs against the 
defendant as administrator, pursuant to the statutes, and that 
no such application had ever been made. 

On the part of plaintiff it was insisted : first, that the order 
of the judge of the common pleas was a mere nullity, and sec- 
ond, that this court and the parties also by consent had made- 
the costs abide the event, so that no special application was 
necessary, but that if a special application was necessary, the 
matter was properly before the circuit judge. (6 Hill^ 389.) 
And he denied the motion to set aside the judgment upon the 
grounds mentioned. 

M. T. Eeynolds, defendants counsel. 

John B. Haskik, defendanCs aMomey, 

E. C. Gray, plaintiff ^s counsel and aXtomey. 

Jewett, Justice. The motion to set aside the judgment on 
the ground of irregularity is granted. The irregularity con- 
sists in entering judgment for costs against an admin- 
istrator, without having applied to this court *and ob- [*16] 
tained an order for costs. The question of costs in the 
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Basoom agt Feazler. 

cause is uot considered on this motion, it is not within the case 
in 6 Hill^ 886. The defendant does not consent that that 
question should be considered. 

Decision. — Judgment set aside with $10 costs, and further 
that defendant have filteen days to prepare to move to set 
aside the report of referees, and that all proceedings be stayed 
until the case is settled. 
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Ansel Bascom agt. Abel Feazler. 

A Judgment will not be set aside as irregular by reason of any dofiuilt or negli- 
gence of any derk in entering rules, by which neither party shall have been 
prejudiced. 

A motion having been once decided on the merits, without leave to renew, the 
decision will be held oondusive where the &ct8 9te easenUaUy the samef on the 
second application. 

December Term^ 1845. 

Motion by defendant to set aside a judgment for irregu- 
larity. 

This suit was commenced by capias, for trespass in cutting 
down timber, &c., on plaintiff's premises; the writ was re- 
turnable at May term, 1844. Defendant gave bail to the 
sheriff, and a declaration de bene esse was filed on the 23d May, 

1844. Plaintiff's attorney in October term afterwards wrote 
to the clerk at Geneva, to enter the proper rules for a writ of 
inquiry ; the writ of inquiry was not executed until January, 

1845. The day before the writ was executed, plaintiff's at- 
torney wrote again to the clerk, as follows (after giving the 
title, &c.) " I am not certain that defendant's appearance has 
beeu entered : enter defendant's appearance, de&ult for want 
of a plea, rule for interlocutory judgment and that a writ 
of inquiry issue. Let it be done to-morrow, Friday, January 
17, 1845." To which the deputy clerk wrote in return. 
'^ This rule was entered October 21, 1844, which answers all 
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Bascom agt. Feazler. 

purposes, I should think." On the 18th January, 1845, the 
writ of inquiry was executed. 

The defendant's attorney, about the first of June last, person* 
ally examined the common rule books and files of the clerk, at 
Greneva, and found that no common bail had been filed for de- 
fendant by the plaintiff, and that neither the appearance nor 
de&ult of the defendant had been entered, and that no paper 
had been filed or rule entered between the 23d May, 1844, and 
the 22d Oct., 1844, when a rule, that a writ of inquiry of dam- 
ages issue, was entered, and procured the clerk's certificate of 
those facts. The defendant made a motion to set aside the judg- 
ment and proceedings in this cause, at the last April special 
term, which was denied on the merits without any leave 
given to renew ; he had not at that *time found out the [*17] 
omission of the entry of the rules by plaintiff's attor- 
ney, and at this term renewed the motion on the merits essen- 
tially on the same facts, as weU as to set^aside for irregularity. 
The defendant claimed on the nierits, that he owned the prem- 
ises, for which he had been prosecuted by plaintiff, for com- 
mitting trespass upon, and had been deceived by plaintiff in 
relation to the title, &;c. The papers on both sides contained 
the whole history and merits of the case. 

Mr. Foots, defendxinis counseL 
Wm. S. Stow, defendants attorney. 
N. Hill, Jr., plaintiff ^s counsel 
S. D. Tillman, plaintiff ^s attorney. 

Jewett, Justice. I must regard the denial of the motion 
made in this cause at the last April term as decisive of this 
motion, so fiir as the merits are concerned {DoUfus and others 
agt Frosch, 5 JKS, 493, 4, n>oie A.) 

As it respects the irregularity complained of, it is shown by 
the affidavit of the plaintiff that on the 17th day of January, 
1845, prior to the time when the writ of inquiry was executed, 
he wrote to the clerk of this court at Geneva, that he was not 
certain that the appearance of the defendant had been en- 
tered ; and directed him to enter the defendant's appearancci 

Vol. n. 2 
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de&ult for want of a plea, rule for interlocutory judgment, 
and that a writ of inquiry issue as eaily as the next day. 
The clerk answered this letter, that ^'this rule was entered 
October 21, 1844." If it was not done, it was clearly the neg- 
ligence or omission of the clerk, and neither party has been 
prejudiced by the omission, the judgment must be held to be 
regular. (2 B. S. 424, 5, § 7, sub. 18, 14.) 
Motion denied, with $7 costs. 



Rebecca Dyckman et oL agt. Stephen Allen et ai. 

Where, in an action for trespasB on lands hj several plaintiff and during the 
pendency of the soiti one of the plaintifl^ dies, the suit abates : it does not 
survive to the oo-plaintifia. 

December T^rrn^ 1845. 

MonoN by defendants for judgment as in case of nonsuit. 

The defendants moved on a stipulation given by plaintiff 28d 
May, 1846, to try, and an affidavit showing that subsequent 
thereto a circuit was held at which the cause was not noticed 
for trial by plaintiffs, Ac. The plaintifb showed that this was 
an action for trespass on lands claimed by plaintifi^; that 
Cathalina B. Dyckman, one of the plaintiffs, died on the 22d 
February, 1846, and that no suggestion of her death had been 
made. 

Ward k Lockwood, defendants^ aUorneys, 
W. N. Dyckman, plaintiffs^ attorney. 

Jewett, Justice. Motion denied without costs to 
[*18] either party, on the *ground that the suit abated by 
the death of C. B. Dyckman on the '2 2d February, 
1846 ; it being an action of trespass on lands, the cause of ac- 
tion did not survive to her co-plaintiflfe. (2 E. S. 386, § 1.) 

Another cause between the same plaintifib and Amos 
Bixby, for a like motion, was decided the same. 
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Calvin Bates agt. Alfred Wotkyns. 

A pLaintifr, in giving a bill of particnlare under a second order, stated it as fol^ 
lows : To the following sums of money received by the said defendant for the 
Baid plaintiff to whom tliey belong, viz., $200, $100, $100, $114, $200, $330, 
$60 ; all of which were so received at various times during the years 1840, 
1841, 1842, 1843 and 1844, but in what particular months, or upon what par- 
ticular days of such months, the said plaintiff is unable to state, as he kept no 
account of the dates, nor is he able to ascertain the same ; but he believes the 
said defendant well knows the dates at which said sums were respectively re- 
ceived, as be left said defendant to keep the account thereof^ being himself 
unable to read or write : Seldj that the bUl of particulars was insufficient, for 
want of particularity and precision. 

December Term^ 1845. 

Motion by defendant for judgment of non pros. 

This was an action of assumpsit : the declaration contained 
the common money counts, and a count on an account stated. 
On the 13th October, 1845, defendant's attorney obtained an. 
order for plaintiff's bill of particulars, which was served as 
follows : " Alfred Wotkyns to Calvin Bates, Dr. : To moneys 
received by, the said Wotkyns, for and belonging to the said 
Bates, at different times during the years 1840, 1841, 1842, 
1843 and 1844, and in various sums, viz., $200, $100, $100, 
$114, $200, $330, $50, and other sums during said years, in 

all amounting to $1,400.00 

January 13, 1844. To money received by said 

Wotkyns, for and belonging to said Bates . 499.15." 
On the 17th of October, defendant's attorney procured a sec- 
ond order, requiring plaintiff to specify therein the particular 
sum received by the defendant for the plaintijfl^ the time when 
each sum was so received, as near as might be, and the pur- 
pose for which they were so received. Plaintiff's attorney 
served a second bill as follows : 

" Alfred Wotkyns to Calvin Bates, Dr. To the following 
sums of money received by the said Wotkyns for the said 
Bates, which were intrusted to said Wotkyns to be accounted 
for by him to said Bates, to whom they belong, viz., $200, 
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$100, $100, $114, $200, $330, $50, all of which were so re- 
ceived at various tinies during the years 1840, 1841, 1842^ 

1843, 1844, but in what particular months, or upon 
[*19] what ^particular days of such months, the said Bates 

is unable to state, as be kept no account of the dates, 
nor is he able to ascertain the same ; but he believes that the 
said Wotkyns well knows the dates at which said sums were 
respectively received, as he left said Wotkyns to keep the ac- 
count thereof being himself unable to read or write. Also to 
other sums so received, and for the purpose aforesaid during 
said years, but the particular amount thereof and the times 
when received, the said Bates is unable, for the reasons afore- 
said, to state, but he believes the amounts and dates are well 
known to the said Wotkyns, for the aforesaid reasons. To 
moneys so received by said Wotkyns, for and belonging to 
said Bates, and so intrusted at various times, from the early 
part of the year 1834, to about the month of July, 1843, so 
that the balance thereof in said Wotkyns's hands amounted 
to, and was acknowledged by said Wotkyns to be, at the said 
last named time, $1,400 or thereabouts ; but the particular 
sums or dates, the said Bates is unable to state, for the reasons 
aforesaid. 

Jan. 18, 1844. To moneys received by said Wotkyns for and 

belonging to said Bates, for which the said 
Wotkyns was to account to said Bates, 

$499.15 
To interest in said sums." 

The defendant swore that he gave the account as near as he 

could, and meant in good fidth to comply with the orders. 

J. PlERSON, defmdanCs counsel and attorney. 
J. Edwards, plobintiffa counsel 
S. H. Terry, plainiiff^s aUomey, 

Jewett, Justice. The bill of particulars, delivered under 
the order of the 17th day of October, is no better than the first, 
and is not a compliance with the order. The facts shown by 
the affidavits of the plaintiff and his attorney, however, induce 
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Spencer agt The President, &c.,«of the Canal Bank of Albanj. 

me to think that there was a bona fide intention to comply 
with the order. I therefore allow the plaintiff time to deliver 
further and better particulars of his demand till the 20th day 
of January next, on payment of the costs of this motion in ten 
days. 

Bule accordingly 



Susannah Spencer agt. The President, &c., op the 

Canal Bank op Albany. 

Where a motion was made for the payment over, by plaintiff or her attorneys, of 
certain moneys, and separate copies of the papers for the motion were served 
on the plaintiff and her attorneys, and the motion was denied with costs to be 
taxed. Heldf that the plaintiff and her attorneys were not entitled to two bUlfl 
of cofitB for opposing, although they made out separate papers in opposition. 

Decemher Terrn^ 1845. 

Motion by Eichard S. Coming to set aside a precept. 
In February, 1844, *a motion was made, entitled in [*20] 
this cause on the part of Bichard S. Coming, at the 
February special term, 1844, for an order requiring the plain- 
tiff or her attorneys to pay over certain moneys, &c., which 
motion was denied with costs to be taxed. Copies of the pa- 
pers for that motion were served on the plaintiff and on Cag^ 
ger and Stevens, her attorneys ; separate and distinct papers 
were made and used in opposition to the motion. Separate 
bills of Qosts were made out, copies served with notice of taxa- 
tion, both bills on the taxation were opposed on the part of 
Corning. After the taxation of both bills, the amount at which 
the first was taxed was paid by the agent of Coming, the sec- 
ond bill was objected to as improper, on the ground that but 
one motion had been made. The taxation took place in Feb- 
ruary or March, 1844. Subsequently the second bill of costs 
was demanded of Corning, and payment refused, and there- 
upon an ex parte motion was made by Cagger and Stevens for 
a precept, which was granted with costs to be taxed, at the 
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Kidd agt. Brown. 

June special term last ; which precept was delivered to the 
sheriff for execution, and Corning was arrested in September 
last. 

A. C. Griswold, counsel and aUomeyfor Coming. 
P. Caqqek, counsel and attorney /oi* plaintiff. 

On the part of the plaintiff, it was insisted that the plaintiff 
was entitled to two bills of costs for opposing the motion ; also 
that this motion was too late. 

Jewett, Justice. Under the rule of the 9th of February, 
1844, only one bill of costs was ordered for opposing. The 
taxation of the second bill was a nullity, and Corning, in whose 
behalf the motion was made, was liable to pay costs, and hav- 
ing paid the bill as taxed, lost nothing by waiting until pro- 
ceedings were taken to enforce payment of the second bill. 
(Oraham's Practice^ 2 ed. 705.) 

Motion granted with $10 costs, upon condition that Bichard 
S. Corning stipulates that he will not bring any action for his 
arrest by virtue of the said precept 
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James Kidd agt. Henry E. Brown, Impleaded with Ealph 

Johnson. 

A judgment entered against two defendants as co-partners on a cognovit signed 
hy one of them, for the firm, after service of a declaration on the defendant, 
giving the cognovit, is regular against the defendants as joint debtora (10 
WeruL 630.) 

December Term, 1845. 

Motion for defendant Brown to set aside judgment for 
irregularity. 

This was a judgment entered upon a cognovit given by 
defendant Johnson for the firm of Johnson & Brown, 
[*21] who were co-partners. After *the service of a decla- 
ration on Johnson. Brown not having been served 
with declaration. Brown alleged he did not consent to it ; 
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Groesbeck agt. Brown. 

judgment was entered against both defendants ai.d execution 
issued againsfc the joint property of the defendants and the sole 
property of defendant Johnson. 

R. W. Peckham, counsel for Brown, 
Pecehams & Colt, cUtomeysfor Brown. 
P. O. ^B:KVXi^iy^ plaintiff '^s counsel, 
Harris & Shepard, plaintiff^ s attorneys, 

Jewett, Justice. The judgment is regular against the de- 
fendants as joint debtors. (10 Wend, 630.) The motion must 
be denied, with costs. 

Rule accordingly. 
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JoHN Groesbeck et al agt. Henry E. Brown and Ralph 

Johnson. <- 

Where a declaration against two defendants, co-partners, is served on one of the 
co-partners, and he employs an attorney to appear for both defendants com- 
posing the co-partnership, and the attorney thus employed gives a cognovit 
for both d9fendantB, and a judgment is thereupon entered, the defendant not 
served with declaration denying that the attorney giving the cognovit had 
any authority from him to g^ve the cognovit in any wise — ^the judgment will 
be set aside as to the defendant not served with declaration ; although it ap- 
pear that a copy of the declaration was served on him on the same day judg^ , 
noent was entered, but two or three hours afterwards. 

December Term, 1845. 

MoTioj^^ by defendant Brown to set aside judgment for 
irregularity. 

The defendants in this cause were co-partners, and as such 
were indebted to plaintiffi. On the 22d September last, plain- 
tife' attorneys served on defendant Johnson a declaration. 
Johnson employed one Whipple, an attorney, to appear for 
both defendants, and directed him to ^ve a cognovit in the 
cause for the amount of the indebtedness. On the same day, 
at 12 o'clock at noon, judgment was entered up and filed 
against both defendants on a cognovit given by Whipple, the 
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Mitchell agt Mat&ew& 

attorney employed by Johnson. On the said 22d September, 
after three o'clock in the aftemooD, a declaration was served 
by plaintiff's attorneys on defendant Brown. Brown alleged 
that he never gave Whipple, the attorney who gave the cog- 
novit, any authority to appear for him, in this suit, as attorney 
or otherwise ; but had refused, on the said 22d of September, 
to confess a judgment to* plaintiffs in this cause, and had em-* 
ployed attorneys to defend the suit on the merits. It was 
allied in the moving papers that Whipple the attorney was 
irresponsible. Execution was issued on the judgment 

R. W. Peckham, counsel for Brovm. 
Peokhams & Colt, attorneys for Brown, 
E. A. DooLiTTLE, plainiiff^s counseL 
Wheaton & Co., plamtiffs oMomeya. 

Jewett, Justice. The judgment against Brown must be 
set aside. Whipple had no authority to confess a 
[*22] judgment as his attorney. Brown *has a defence on 
the merits, and the attorney is not responsible. It 
would have been competent for Johnson to have confessed a 
judgment under the joint debtor act, so as to bind partnership 
property, the declaration being served on him, (10 Wend, 630,) 
but that is not this case ; here the judgment is against both 
defendants as upon a service of process upon both. Besides, 
there is good ground to believe that this judgment was the 
result of collusion between the plaintiff's attorneys, Johnson 
and Whipple. 

Motion granted that the judgment and execution as against 
the defendant Brown be set aside, with $10 costs. 



^^♦^ »i 



William M. MrrcHELL, administrator, &c. agt. Edward C. 

Matthews. 

In action of trover brought by the public administrator of New- York, on infor* 
mation and belief^ for an alleged conversion by defendant, in the lifetime of thb 
inteitate and also after his death, cf certain goods and chattels of the intekate, 
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' I ' ' 

..1.1 la . Matthews. 

the prosecution of the cause having been abandoned by plaintifT in conse- 
quence of supposed insolvency of defendant, and judgment as in case of non- 
■ suit having been granted in &vor of the defendant, it was fiddj that the suit 
was not necessarily prosecuted in the right of the intestate, and that the plain- 
tiff was personally liable for costs, if there was no, property of the intestate. 

December TerTn^ 1845. 

Motion bj defendant for leave tq enter up judgment for 
his costs against the plaintiff, to be levied of the assets of the 
plaintiff's intestate, if any, and if not of the plaintiff's own 
property. 

This was action of trover commenced by capias for an al- 
leged conversion by the defendant in the lifetime of the intes- 
tate, and also afler his death, of certain goods and chattels. 
Defendant being non-resident was held to bail. On motion to 
discharge defendant on common bail, it was shown that plain- 
tiff commenced the suit on information and belief of the facts 
constituting the cause of action. The defendant was on that 
ground discharged on common bail. The plaintiff then pro- 
posed to defendant's attorney to discontinue the suit, each 
party to pay his own costs, which proposition was refused, 
defendant's attorney claiming he was entitled to costs. Plain- 
tiff's attorney in answer alleged that an administrator was not 
liable for costs, in a suit brought in his official capacity. 
Plaintiff 's attorney stated that the estate was insolvent, and 
there was no means of paying costs or expenses from said 
estate. The defendant swore that he was not insolvent, but, 
on the contrary, was possessed of considerable property over 
and above his debts. At February special term last, a motion 
was made by defendant for judgment as in case of nonsuit, 
which was granted. 

Bell & Coe, plaintiff^s counsel. 
W. S. Sears, defendants attorney. 

♦Jewett, Justice. The affidavits show ilearly that [*28] 
the suit was not necessarily prosecuted in the right of 
the intestate, and besides there is some evidence that the suit 
was brought and conducted in bad faith. (2 R. S. 615, § 17 ; 
9 Wend. 486.) Motion granted with costs. 



28 NEW-YORK PRACnOB RBPORTa 

Tajlor agt Everett. 



Alonzo H. Taylor agt. Leonard K. Evereit. 

A verdict of a jury will not be set aside for improper conduct of the constable, 
such as giving intelligence to one of the jurors in writing, that a boy had been 
ground up in lus mill, whereby the juror and some of his fellows became ex- 
cited and alarmed ; if it appear separate from the affidavits of the jurors, that 
it did not materially disturb their deliberations and influence their verdict 

Declarations and admissions of jurors made subsequent to the rendition of their 
verdict are not admissible in support of a motion to set aside. (5 HiUf 660.) 

The affidavit of a juror cannot be received to impeach the verdict for mistake or 
error in respect to the merits, nor to prove irregularity or misconduct either on 
his own part or that of his fellows. 

December Term^ 1845. 

Motion by defendant to set aside verdict for irregularity. 

This was an action of assault and battery, tried at Putnam 
circuit in November last; the jury, after having been out 
about five hours, rendered a verdict foi the plaintiff of $50. 
Samuel Myrick, who was foreman of the jury, swore that soon 
after the jury retired they were divided, ranging from $10 to 
$150 for plaintiff; his own private opinion was $25, although 
he had marked $45 in order to ascertain how the others stood. 
He never intended to give a verdict for plaintiff of $50, and 
should not have done so, had not Jesse Baker, the constable 
having charge of the jury, communicated to him in writing 
certain intelligence, by writing the same on a piece of paper 
in presence of the jury, which was in the words following, 
viz. : " Charles Everitt's boy has got ground up in your mill ;" 
he, being part owner of a mill, and his family residing but a 
few rods from it, was apprehensive that the accident would 
greatly excite and alarm his family, and would seriously afflict 
his wife who was in feeble health ; and the constable, shortly 
aft^er the intelligence, made signs by drawing his hands across 
his legs in two different places and once across his body, in 
presence of the jury, which led him to believe the boy had 
been mangled to pieces in the mill, and in consequence of his 
alarm and excitement from such intelligence, he was induced 
to agree to a verdict of $50 in order that he might return 



NEW-YORK PRACTICE REPORTS. 23 

Taylor agt. Everett. 

home as soon as he could. On arriving at his residence, he 
found the boy but slightly injured in comparison to the intel- 
ligence he had received. Two other jurors swore to 
the same intelligence *received from the constable, and [*24] 
that they, in consequence of the sympathy they felt 
for Myrick, were induced to agree to a larger verdict than 
they thought proper. It was alleged' from facts related in de- 
fendant's papers, that there was some collusion between the 
constable. Baker, and the brother of plaintiff, and the plaintiff 
himself and others ; that the constable had exaggerated the 
statement of the accident to the jury, in order to disturb their 
deliberations and induce them to agree hastily to a verdict for 
the plaintiff, of at least $50, there being at the time not much 
prospect of their being able to agree soon. 

On the part of the plaintiff. Baker, the constable, swore, 
that he intended nothing improper in giving the intelligence 
to Myrick ; he related it as he received it, supposing the boy's 
legs were broken twice, whereas it appeared they were broke 
only once. The plaintiff's papers denied fully all collusion 
on the part of Baker, alleged in defendant's papers, and seven 
of the jurors swore that the intelligence in their opinion did 
not materially disturb the deliberations of the jury ; they 
were out an hour or more after the intelligence was commu- 
nicated to Myrick, and a large proportion of them were for a 
verdict of $50 and over. 

B. Bailey, defendants counsel and attorney , 
E. Yerks, plaintiff ^s counsel and attorney. 

Jewett, Justice. The affidavit of a juror cannot be re- 
ceived to impeach the verdict for mistake or error in I'espect 
to the merits, nor to prove irregularity or misconduct either 
on his own part or that of his fellows ; nor are the declarations 
or admissions of jurors made subsequent to the rendition of 
their verdict admissible in support of a motion to set aside. 
{Clum agt. Smith, 5 Hill, 560.) Rejecting the affidavits of the 
jurors and disregarding what other affidavits prove their dec- 
larations, there is no evidence that the intelligence commu- 
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Yaa Rensselaer agt Palmatier. 

nicated by the constable influenced the verdict in any respect^ 
and although the conduct of the constable is deserving of 
severe animadversion, yet the verdict cannot be set aside on 
that ground. 
Motion denied with costs. 



^ ^•♦< 



Stephen Van Rensselaer et ai executors, &c. agt Albert 

Palmatier. 

A dedaration miut be served peraonallj ; no service short of that is good. 
Where it was shown that in the manor of Renaselaerwjck it was almost impos- 
sible to g^t peiBonal service upon a defendant at the suit of Stephen Van Rens- 
selaer, and facts were stated showing that a defendant kept out of the waj to 

avoid service of declaration at the suit of Stephen Van Rensselaer's ex- 
[^6] ecutors, and that the circumstances *went stronglj to show that the 

defendant had seen the declaration intended to have been served upon 
him, it having been left with a man in defendant's employ with directions to 
serve it on defendant, and the deputy sheriff had told defendant he had such 
a declaration to serve on him : it was field that nothing but personal service 
was sufBcient 

December Term^ 1845. 

Motion by defendant to set aside judgment, on the ground 
that no declaration had been served on him. 

The deputy sheriff started to serve a declaration on the defend- 
ant, and met him in a wagon on the highway. The deputy, who 
was known to the defendant, asked him to stop, saying that he 
wanted to see him. The defendant replied, " you can't see me 
to-day, sir," and rode on ; before he had got fifteen feet ofl^ the 
deputy cried out after him, in a voice loud enough to be heard, 
that "• he had a declaration to serve on him at the suit of Ste- 
phen Van Rensselaer's executors, which he wanted him to take." 
The defendant made no reply, but kept riding on. The next 
day the deputy went to the defendant's house, and searched for 
him through all the rooms on the first floor, which, however, 
were empty ; he tri^ to go up stairs, but found the stair door 
fastened on the inside. It was probable, from all the affidavits, 
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that the defendant saw the deputy coming to his house and 
hid himself to avoid service. The deputy then gave the dec- 
laration to one HiUer, who was at work in a woodshed near 
by, and who occupied part of defendant's house, request- 
ing him to give it to the defendant. After the deputy 
went away the defendant saw Hiller, and Hiller told him 
that " he had received a paper from the man who had just 
gone away, but that he (the defendant) should not see it." 
Hiller had examined the declaration and found that as he said 
'^ it was a suit for rent, as he understood it, and supposing 
from what he had heard and understood in that town, that the 
tenants of Van Eensselaer did not wish to be served with 
process, he, deponent, did not ever at any Hmegive said paper 
to the defendant, and never showed it to him, but purposely 
kept it from him," Hiller did not state whether he did or 
did not tell the defendant the contents of the declaration, nor 
did the defendant deny that he knew the contents of the 
declaration. The declaration was brought to the sheriflF's 
office in Albany some days after, and it would seem Hiller 
told the sheriff's son that Mr. Palmatier directed him to bring 
the declaration back and say to him that it was served on the 
wrong man. The sheriff's son would not accept it, and Hil- 
ler carried it away and left it at a grocery, telling its keeper 
to give it the sheriff. The defendant swore that no declara- 
tion in the suit had ever been served, upon him by the sheriff 
or his deputy or any other person. It was not denied by 
Hiller or the defendant, that the defendant sent Hiller 
back* to *the sheriff's office with the declaration, with [*26] 
word that it had been served on the wrong man. The- 
deputy further swore, that it was a matter of the utmost diffi- 
culty to serve process in favor of Stephen Van Rensselaer, 
that the tenants throughout the manor of Bensselaerwyck 
knew, by signals familiar to them and easily interchanged, 
when the sheriff was out, and that on such occasions they 
would hide and get out of the way to avoid service of process, 
and that he had no hopes of ever finding the defendant to 
serve a declaration on him unless it was by accident. • 
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Stacy agt Famham. 



R W. Peckhak, defendants counsel. 

Peckhams & Colt, defendants ailomeys. 

S. WiLKESON, Jr., pUuniiffs^ counsel. 

Van Vechten k Wilkeson, plaintifft cOiomeys. 

Jewett, Justice. Held, that the declaration was not per- 
sonally senred, and that no service short of personal was good, 
and ordered the judgment to be set aside. 

Motion granted with costs. 



William Stacy agt Le Boy Farnham. 

Where an under sheriff execntes an attachment and takes property into his cus- 
tody npon it) and a writ of replevin is afterwards issaed agsunst the under 
sheriff to replevy the property ; such writ of replevin may be directed to and 
execated by the sherifl^ of which the defendant is ander sheriff The suit is 
neither brooght by or against the sheriff {2 R, S. 533, § 67.) 

An affidavit made by the plaintiff of ownership, Ao, annexed to a writ of re- 
plevin ; ahovH not he etUiUed. 

December Term, 1845. 

Motion by defendant to set aside writ of replevin and pro- 
ceedings for irregalaritj. 

This motion was made on two grounds ; 1st, because the 
writ should have been directed to and executed by the coro- 
ner ; and 2d, on the ground that the affidavit annexed to the 
writ should not have been entitled. It appeared in this case 
that the writ of replevin was directed to the sheriff of •Erie 
county, and served by one of his deputies on the defendant, 
who was under sheriff of Erie. The defendant as under 
sheriff had previously received a warrant of attachment issued 
to the sheriff of Erie, and had attached the property men- 
tioned in the writ of replevin and held it under the attach* 
meut, until it was replevied from him, as stated. The affi- 
davit attached to the writ of replevin was entitled in the 
suit, being a printed form, and the 'common affidavit of owner* 
ship, &a 
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Hinmaii agt Wilson. 

Geo. W. Houghtok, defendants counsel and attorney. 
Geo. L. Marvin, plaintiff^s counsel and aUomey. 

Jewett, Justice. This suit is neither brought by or against 
the sheriff of Erie, (2 R. S. 533, *§ 67,) therefore the 
writ of replevin was properiy *directed to and exe- [*27] 
cated by him. The affidavit of ownership of property, 
Ac, annexed to the writ should not have been entitled ; for 
the reason it is informal and defective, but it maybe amended. 
{Ouiler agt Bathbone, sheriffs 1 J3i7Z, 204, and cases there cited.) 
The plaintiff may, therefore, amend the defect in the affidavit 
by making and filing a new affidavit annexed to the writ 
without costs. (Rule 61.) 

Rule accordingly. 



« ^♦^ » 



BussELL HiNMAN, by his next friend, &c. agt. Robert T. 

Wilson. 

Fauia and circumstances should be stated in an a£9davit to hold to bail ; infonna- 
tion and belief that defendant is about to depart firom the county, &o., is not 
sufficient (See 1 Hinoard's PraeUce Reports, 251.) 

December Term^ 1845. 

Motion by defendant to vacate an order of supreme court 
commissioner, holding defendant to bail. 

The defendant was arrested on a capias for assault and bat- 
tery, and an order of a supreme court commissioner indorsed 
thereon, requiring him to be held to bail in $500. The de- 
fendant's counsel objected to the affidavit holding defendant to 
bail ; that part of the affidavit objected to, stated " that he is 
informed and believes, that the said Eobert T. Wilson is about 
to depart and leave the county of Greene, his place of resi- 
dence, and from the above information and other circumstan- 
ces attending the above assault, this deponent is fearful that 
unless an order to hold to bail is obtained, the said Bobert T. 
Wilson will leave the county," &c. Defendant's counsel 
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Sheridan ag^ Kelly. 



cited 1 HcmardCa Practice JRejxyris, p. 251, showing that in/or' 
maiion and belief, that defendant was about to leave the county, 
&c., was not suflScient ; the facts and circumstances should be 
stated, that the officer might be able to judge from them, 
whether the defendant was at)out to leave, &c. 

L. Tremain, defendants counsel and attorney^ 
G. W. CtJMMiNG, plaintiff ^s counsel and attorney, 

Jewett, Justice. Held the affidavit insufficient for the rea- 
sons assigned, and ordered that the order holding defendant to 
bail be vacated, and that the bail bond given to the sheriff be 
delivered up with costs, plaintiff to file security for costs, &c. 



■♦^♦■^ ■ I 



KOBERT HiGHAM agt. JOHN HaTES. 

An affidavit of merits used for any purpoee, mtat he erUiUed, 

December Term, 1845. 
Motion by defendant to set aside inquest 
This motion was denied with costs, for the reason that the 
affidavit of merits produced by defendant wa>s not entitled. 



^ ^♦^i-^i 



[*28] * Abraham Sheridan agt Othniel Kelly. 

Where an inquest was taken at the circuit against defendant on promissory notes* 
and one of defendant's attorneys was sick and unable to attend the circuit, and 
his partner was out of town attending a justice's court ; it was held that the 
excuse was not sufficient to open or set aside the inquest, although the defend- 
ant swore to merits. 

December Term, 1845. 

Motion by defendant to set aside inquest and verdict. 

This was an action of assumpsit on two promissory notes. 
An inquest was taken in the cause on the second day of the 
circuit — the defendant not appearing ; one of defendant's at- 
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Seymour agt Rogers. 

tomejs stated he was unable bj sickness to attend the circuit 
and serve an affidavit of merits which he had prepared, and to 
defend the cause, and his partner was out of town at the time ; 
for those reasons an affidavit of merits was not served on the 
first day of the circuit, and the cause was not defended ; the 
defendant swore to merits. It appeared fix>m plaintiff's papers, 
that the defendant had promised to pay the notes about the 
time the suit was commenced ; that one of plaintiff's attornejrs 
was in attendance at the circuit on the first day, and on the 
second day was out of town attending a justice's court ; this 
cause was the only one undisposed of on the calendar, on the 
second day of the circuit, and was called in its regular order 
and an inquest taken. 

C. K. Watkins, defendants counsel 
Knox & Watkins, defendants attorney. 
S. S. YlELEj pl/aintiffs counsel and aUomey. 

Jewett, Justice. Held, that the excuse was not sufficient 
to open the inquest, and denied the motion with costs. 



•^•^•« 



Ons Seymour agt. Samuel Sogers ei al 

0)/tr may be amended after the cause has been twice noticed for trial, if applica- 
tion is made as soon as the error is discovered, or if not, a sufficient excuse for 
the delay is offered, on payment of costs of opposing motion. 

December Term^ 1845. 

Motion by plaintiff for leave to serve a new oyer with the 
same eflSsct as if the original had been correct. 

This was an action of covenant on a lease ; plea nan est 
factUTn^ giving oyer with notice ; issue was joined in July, 
1844 ; cause was noticed for September, 1844, and not tried, 
and again in February, 1846, and not tried. In August last, 
defendant's attorney received a stipulation signed by Haight, 
<»ne of plaintiff's attorneys, to amend oyer, and a letter alleg- 
iug that the defect had just been discovered, no terms, or con- 

VoL. 11 3 
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, Keefer a^. Keefer. 

ditions were offered^or amendment, defendant's attorney de- 
clined the stipulation without terms. August 26th^ plaintiff's 

attorney served notice of trial ; defendant's attorney 
[*29] alleged he had made *preparations for trial, when on 

the 1st September, a notice of countermand was served. 
No further steps were taken until 20th November, when no- 
tice of this motion was served. Defendant's counsel insisted 
that there were laches on the part of plaintiff, his attorneys 
knew of the defect in February last Plaintiff's counsel in- 
sisted that the laches were ftiUy excused, inasmuch as one of 
the partners who had the entire control of this cause had been 
a long time sick, and unable to attend to business, and the de- 
fect was not stated to his co-partner until August last, after he 
had noticed the cause for trial. 

S. Mathews, plairUiff^s counsel. 
Haight & Chase, plmrvt^s aMomey. 
N. Hill, Jr., defendants^ counsel. 
E. G. Lapha¥, defendmUs* attorney. 

JiswETTj Justice. Granted the motion on payment of costs 
of opposing, $7. 



■^■^♦^^ 



Lewis Keefer, plaintiff in error, agt. Henry J. Keeper, 

defendant in error. 

A motion made to set aside a writ of error will be denied with costs, where it 
appears that the writ is not actuaUy retomed and filed. 

December Temiy 1845. 

Motion by defendant in error to set aside writ of error and 
proceedings. 

This motion was denied, with $7 costs, without prejudice, 
for the reason that the writ of error was not returned and filed 
in this court. 

S. Stevens, defendants counsel. 
Wm. Eno, defeavdanis attorney. 
B. W. Peckham, plaintiff ^s counsel 
A. L. FiNNSTy plaintiff ^s attomet^ 
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Eeeve sgt ThorburxL 



Samuel Reeve agt John Thorburn. 

An attorney nuUdng an offer to plead and pay oofits, ftc., under the rule, for the 
purpose of being let in to plead and defend, musi offer to plead isauably, 
Quere f Whether a plea of bankrupt's discharge, properly verified, is an is- 
Boableplea. 

Ijecember Term^ 1845. 

MonoN by defendant to set aside de&ult and subsequent 
proceedings. 

This was an action of assumpsit, on promissory botes, and 
notice that they were the only cause of action. The defend- 
ant was a resident of St. Louis, state of Missouri ; being in the 
city of New York at the time the suit was commenced, he 
employed an attorney in New York to defend the suit ; his 
defence was a discharge under the bankrupt act of the United 
States, which he had not with him, but on returning home, he 
procured a copy of his discharge, at the city of Philadelphia, 
and sent it to his attorney ; his attorney prepared a plea of 
non-assumpsit and a special plea of defendant's dis- 
charge under the bankrupt act, and sent it on to *de- [*80] 
fendant at St. Louis, with a request to verify it by an 
affidavit of merits and return, which was done ; in the mean 
time, the time to plead had expired, and the plaintiff's attorney 
had entered default, &c. ; the defendant's attorney stating that 
in the pressure of professional engagements, he forgot to pro- 
cure an order for further time to plead. On the arrival of the 
pleas, defendant's counsel verified the special plea by an affi- 
davit of his own, and defendant's attorney offered to serve the 
same with the plea of general issue and affidavit of merits on 
plaintiff's attorney and pay costs, &c., under the rule, which 
plaintiff's attorney declined to receive, for the reason that the 
plea of bankrupt's discharge was verified by defendant's coun- 
sel only, and that it was not an issuable plea ; he offered to 
receive the plea of the general issue only upon the terms 
ofEerei. 
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Porter agt Davis. 

S. Stevens, defendants counsel 

F, Anthon, defendants attorney. 

L. Livingston, plaintiff ^s counsel and oMomey. 

Jnwvrr^ Jtistice, Ordered that the default be opened on 
payment of $7 costs, and that defendant plead issuably in ten 
days from the entry of this order, and take short notice of 
trial 



^r^^m^^ 



Stephen Porter agt Caleb Davis. 

A judgment assigned in due form, and a writing ezeouted back to the assignor 
by the assignee, stating that he agrees to pay all the moneys oollected, to the 
asdgnor, after deducting expenses of collection, does not create such an own- 
ership in the judgment that the assignee can set it off against a judgment 
recovered against him by the defendant in the judgment assigned. 

December Term, 1846. 

MonoN by defendant to set off judgments. 

Plaintiff recovered a judgment against defendant in May, 
1844, in this court, for $296.81 damages and costs. Ft, feu 
issued in August last, and levied on defendant's personal prop- 
erty. In August, 1828, Samuel Works and Jacob Graves, of 
Bochester, recovered a judgment against the plaintiff Stephen 
Porter, in this court, for $224.78. This last judgment was, on 
the 1st day of September, 1846, assigned by Jacob Graves for 
himself and Works, to the defendant, Caleb Davis, in the 
following form ; after stating the title and amount, &c. — *' For 
value received of Caleb Davis, we hereby assign, transfer, and 
set over to him the above judgment, and all our right, title and 
interest therein, to be by him collected at his own risk and 
costs. Witness, &c.," signed and acknowledged before the 
first judge of Monroe county. Davis, the defendant, alleged 
and stated that the whole amount of the judgment, principal 
and interest, was due, and that he became the bona fide as- 
signee thereof for a valuable consideration. 
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In the matter of Alexander Connison. 

*0n the part of the plaintiff it was shown by an [*31] 
affidavit from Jacob Graves, that no consideration 
passed between him and Davis for the assignment of the 
judgment, other than was expressed and set forth in an agree- 
ment, which was substantially as follows : — " Received of 
Jacob Graves a judgment against Stephen Porter, &c., (giv- 
ing a description of it). It is agreed between the parties, that 
all the money that can be collected on the judgment, I agree 
to pay to the said Graves as soon as collected, and if all is 
collected, then the said Graves is to receive the whole amount 
after paying the expense of collecting. Rochester, Aug. 11, 
1845. Signed C. Davis." Plaintiff swore that he had a good 
defence to the collection of the judgment. It was insisted 
on the part of the plaintiff that Davis, the defendant, re- 
ceived the assignment of the judgment for collection only, 
and that Graves was the beneficial owner of the judgment 
against the plaintiff. 

T. T. Davis, defendants counsel and aUomey. 
J. H. Collier, plodntiff^s counsel. 
Geo. B. Walter, plaintiff^s aUxymey, 

3vwisi^^ Justice. Denied the motion with costs, on the 
ground that Davis was not the owner beneficially of the judg* 
ment assigned to him ; he merely took it for collection. 



< ^ •< 



In the matter of Alexander Connison. 

Pltxieedings before a judge of the common pleas under the act to abolish im- 
prisonment for debt and to punish fraudulent debtors, passed April 26, 1831, 
Ac., and costs are taxed by a judge of the common pleas against the complain- 
ant ; an appeal from such taxation to this court does not lie. This court have 
no jurisdiction of the matter ; it is not before them. 

December Term, 1845. 

MonoN for retaxation of costs. 

Connison was arrested on application of Charles Boss un- 
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Post ag^. Haighti 

der the act to abolish imprisonment for debt and to punish 
fraudulent debtors, passed April 26, 1881, &c., before M. 
Ulshoeffer, first judge of New- York common pleas ; such 
proceedings were had, that Connison was discharged with 
costs against the complainant Boss. The costs were taxed by 
Hon. C. P. Daly, a judge of New- York common pleas, and 
opposed on the part of Connison, who appealed from the 

taxation to this court. 

• 
M. T. Eeynolds, counsel for Boss. 
J, T, Doyle, aUomey Jor Boss, 
J. S. Lawrence, counsel Jar Connison. 
G. 0. GODDARD, attorney for Connison. 

Jewett, Justice. This court has no jurisdiction; the pro- 
ceedings are not before them. 
Motion denied with costs. 



'♦^ >■ 



[*82] *I8RAEL Post, Jr. agt. Obadiab S. Haight. 

Where a defendoat obtains a judgment of non pros^ in the common pleas, which 
remains onpaid, and the plaintiff previous thereto oonmiences a suit in this 
court, for the same .cause of action: on motion, the plaintiff's proceedings in 
this court will be stayed until the amount i)f costs for which judgment of fum 
pros was entered is paid. The plaintiff cannot set up the irregularitj of the 
judgment in answer to the motion. 

Decemier Term, 1846. 

Motion by defendant for a stay of proceedings in this 
cause until costs of judgment of non pros in common pleas 
should be paid. 

The defendant obtained judgment of nonpros against the 
plaintiflf in the court of common pleas of Saratoga county, 
which was perfected in October last. After the suit was 
commenced in the court of common pleas, the plaintiff com- 
menced this suit for the same cause of action. 
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Barnes agt. Harris. 



The rule entered in the common pleas, granting judgment 
of nonpros^ was conditional ; that the plaintiff pay the costs 
therein up to that time, within ten days after demand of a 
bill thereof taxed on notice ; the costs were taxed on notice 
and opposed by plaintiff's attorney; subsequently the de- 
fendant's attorney entered the judgment of non proB^ but . 
afterwards vacated it and gave plaintiff's attorney notice 
thereof and also notice to plaintiff's attorney to comply 
with the conditions of the rule for judgment of won pros ; 
that notice was dated October 15, 1845, and on the 27th 
October, 1845, defendant's attorney entered judgment of 
non pros which he alleged was unpaid and remained due 
from plaintiff. The plaintiff's counsel insisted and stated 
from the papers that no demand of the costs for judgment 
of non pros had ever been made of the plaintiff, and that 
the defendant's judgment was irregularly entered, the rule 
for judgment of non pros not having been complied with 
by him. 

P. Cagger, defendants counsel. 
A. Haight, defendants attorney, 
D. Wright, plaintiff ^s counsel. 
W. B. LiTCH, plaintiff ^s attorney. 

Je^ett, Justice. The plaintiff must first get rid of the 
judgment in another form, if it is irregular ; the irregularity 
cannot be set up in answer to this motion. 

Motion granted with $10 costs. 



■^ ^♦^ •" 



Arnold Barnes agt. John P. Harris. 

A defiuilt taken at general term and judgment on a demurrer aa ftivolous, will 
be opened on terms, where it appears the opposing attorney was mistaken in 
supposing the notice of argument served on him did not contain a clause that 
the demurrer would be moved as frivolous, and it appearing that it was bona 
fide intended to be argued, but the papers did not reach oounsel in time to 
argue iL 
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Poet agt Jenkina. 

DeceTTiber Term^ 1815. 

Motion by defendant to open default taken at the last 
October term, and for leave to argue the demurrer 
[*83] *The defendant's attorney prepared his papers in this 
and other causes a week or more before the term, and 
took them to the court in his county, which he was obliged 
to attend professionally, with a view to send them to his coun- 
sel at Rochester, but not finding an opportunity, he mailed the 
papers in this cause to his counsel on the 28d of October ; they 
were not received until the 25th October, and after the court 
had adjourned. Plaintiff 's counsel had taken a de&ult and 
judgment on the demurrer as fiivolous. Defendant's attorney 
stated that he supposed the demurrer was not noticed as frivo- 
lous, and did not know that it was until informed by his coun- 
sel ; he then examined his notice of argument, and found that 
there was a notice to that effect inserted in it. He offered 
plaintiff's attorneys costs, &c., to waive the de&ult, which he 
declined. 

N. Hill, Jr., defendants counsel. 
H. Bennett, defendants attorney. 
D. Wright, plaintiff^ s counsel. 
John Wait, plaintiff^ aMomey. 

Jewett, Justice. Granted the motion on pajntnent of costs 
of October term, and $7 costs of opposing motion. 



■^^•< 



Geo. D. Post et al. agt. Samuel T. Jenkins, and three other 

causes. 

Where there are seyoral causes betweeo the same plaintiff and different defend' 
ants, and motions in each are made hj defendants for judgment as in case of 
nonsuit, and granted unless plaintiff pay costs, Ac, and separate papers for the 
motions are made, the attorneys being the same in each ; the costs for one 
motion only will be allowed. In such a case the motions might all be made 
with one set of papers and notice ; the attorneys being the same in each. 

December Term, 18i5. 

MonoN by defendants in each cause for judgment as in 
case of nonsuit 
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People agt Alien. 



These were four causes between tbe same plaintiffe and dif- 
ieTent defendants and same attorneys. The motion papers 
were made out separate, and the motions granted unless pLEdn" 
tife stipulated and paid $10 costs only, including the four 
motions. It was insisted by defendant's counsel that costs in 
this motion should be allowed. Plaintiff's counsel insisted 
that all the causes might have been entitled in one affidavit 
and notice, and the whole object could hare been accomplished 
by one motion. 

P. Cagger, defendants counsel. 

Q. B. Wood, defendanCs attorney. 

H. Gray, plaintiffs^ counsel. • 

Gray k Hathaway, plaintiffs^ attorneys. 

Jewett, Justice. Allowed costs for one motion only, on 
the ground that the four motions might haye been made in 
one, and one set of papers only used, the plaintiffs being the 
same in each cause, and the facts for the motions the same, and 
the attorneys the same. 

*There was another decision made at the same time [*84] 
with the above, and in the same way, where there 
were 82 causes all the same plaintiff and different defendants 
and same attorneys ; motion was made in each cause for judg- 
ment as in case of nonsuit, which was granted unless plaintiff 
stipulated and paid $10 costs only, including all the causes. 
ITie papers, however, in the last case, differed from the first, 
there being but one set of moving papers for all the causes. 



>*^k4- 



The People sigL James K Allen. 

A district attorney has authority and discretion given by statute, as to what oodrt 
he will sue a recognizance in, whether the principal and bail aQ reside in tho 
county in which the recognizance was taken or not. The case of The People 
•gt Backman and Miner {let Boward's Practice Reports, 221), overruled. 
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People Kg:t Allen. 

December Term, 1845. 

Motion by defendant to set aside amended dedanMion and 
subsequent proceedings for irregularity. 

This was an action brought by the district attorney of Sche- 
nectady, on a recognizance entered into by the defendant as 
principal with sureties, at the Schenectady general sessions. 
The principal and sureties all resided in Schenectady county. 
It was insisted by defendant's counsel that the action should 
have been brought in the same court in which the original 
suit was commenced, unless the bail, or one of them, resided 
out of the county, and died 1 Howard's Practice Reports^ p. 
221, The People agt. Bookman A Mmer, and cases there cited. 

On the part of the people it was insisted that it was made 
the duty of the district attorney to prosecute recognizances, 
Ac. (2 R. S.J 2d ed.f 898, § 29), and the pleadings and proceed- 
ings should be the same in all respects as in personal actions 
for the recovery of debts, &c. The manner of collecting fines 
and recognizances was left to the discretion of district attor- 
neys. (4 Wend. 887 ; 10 Wend. 481, 464, 509 ; 17 Wend. 
252 ; 6 Hillj 506.) This court never interferes with discre- 
tionary power. The cases quoted by the defendant were all 
cases upon recognizances in the common pleas (not general 
sessions), and were based upon the ground that the bond should 
be sued in the same court in which it was taken. This did 
not apply to recognizances in general sessions ; they could not 
be sued in the court in which they were taken. 

James Fuller, defendants counsel and attorney. 
P. EoTTER, district attorney, counseL for peoph. 

[*85J *Jewett, Justice. Thought the authorities cited by 
the district attorney were coaclusive against this mo- 
tion ; the district attorney had discretion by statute, as to what 
court he would sue the recognizance in ; the residence of the 
bail could make no difference. 
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Campbell sgL Self. 



Sakuel B. Campbell and wife, et al, agt. George Self. 

An c^fidavii bj a defendant of the servioe of a declaration will be held condusiye 
as to the time of such aemce, against a sheriff 's oarHjicaJle. In such a case the 
sheriff is pat to his affidavit 

Decern^ Temij 1845. 

Motion by defendant to set aside de&ult and subsequent 
proceedings for irregularity. 

The defendant swore that a copy declaration in this cause 
was served on him, on Wednesday, the 28th May, 1845, by a 
person who represented himself as a deputy sheriflf ; it was 
served in a field adjoining the highway, where he was at work, 
and was sure he could not be mistaken as to the time of ser- 
vice. The default of the defendant for not pleading, was en- 
tered by plaintiff's attorney on the 17th of June, 1845, in the 
morning of that day. At 9 o'clock in the morning of the 17th 
of Jime, 1846, defendant's attorney served papers for a motion 
in this cause, and an order staying proceedings upon the clerk 
of this court, Albany, directed to plaintiffs' attorney, New- 
York. Plaintife' affidavits in opposition to this motion, con- 
tained a copy of the deputy sheriff's certificate of the service 
of the narr, &c., oTi defendant, by which it appeared the service 
was made on the 27th May, 1845. 

J. KooN, defendant's counsel and aUomey, 
J. McKowN, plaintiffs' counsel, 

P. Clark, plaintiffs' attorney, 

• 

It was insisted by defendant's counsel that the de&u.t was 
entered too soon ; that the defendant's affidavit of the time of 
the service of the declaration should govern, in preference to 
the deputy sheriff 's certificate. 

JewwhTj Justice. Held, that the default was irregular ; that 
the affidavit of defendant must control as to the time of service. 
If the deputy sheriff had made an affidavit of the time of ser- 
vice, it would have been a conclusive answer to defendants. 
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McDonald agt The Bank for Savings in the City of New-Yoik. 



Sarah McDonald atrt. The Bank for Savings in the dty 

of New- York. 

A poor person, as sach, cannot bring a writ of error. The statute anthorizing 
poor persons to sae, eta, does not extend to bringing writs of error. 

December Temiy 1845. 

Motion by plaintiff for leave to prosecute a writ of 
[*36] error as a poor *person. 

The plaintiff commenced a suit against the defend- 
ants in the superior court in the city of New-York, which re- 
sulted in a nonsuit. A bill of exceptions was made and set- 
tled on the part of the plaintiff. She then presented a petition 
to this court, for leave to prosecute a writ of error therein as a 
poor person. The bill of exceptions, and papers on the mo- 
tion contained the whole case. Defendants' counsel insisted 
that it did not appear from the papers that there was any er- 
ror, and, therefore, the motion should be denied ; and secondly, 
this court could not do away with the requirements of the stat- 
ute in bringing writs of error, where it prescribed that security 
should be given, &c. 

H. Harris, p2am^ '5 counsd, • 
Raymond & Clark, plmnUff^a aUomeys, 
M. T. Beynolds, d^endants' counsel. 
Georoe B. Butler, defendants^ attorney. 

Jewett, Justice. Denied the motion without costs to either 
party, for the reason that the statute was express in its provi- 
sions in regard to bringing writs of error, which provisions 
must be complied with. There were no exceptions. The 
statute authorizing poor persons to sue, &c., did not in his judg- 
ment extend to writs of error. 
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Morris agt. Sliter. 



Richard Morris agt. William C. Sliter. 

Costs noticed for taxation before an officer, and on the day noticed for the taxa- 
tion the officer is absent, the attorney who gave notice of taxation cannot go 
before another officer and have them taxed, without giving the requisite notice 
to the opposite attorney. 

December Term, 1845. 

Motion by defendant for retaxation of costs, with costs of 
motion. 

Plaintiff's attorney noticed liis costs in this cause for retaxa- 
tion, for the 11th of June, 1845, before Judge Gridley, at his 
office in Utica. Defendant's attorney forwarded his papers to 
oppose the taxation to Judge Gridley, which were received in 
due time. In the absence of Judge Gridley on the da^y noticed 
for taxation (holding a circuit), plaintiff's attorney went before 
another taxing officer and had the costs taxed exparte, without 
notice to defendant's attorney. On an application by defend- 
ant's attorney, and an offer to pay, &c., plaintiff's attorney re* 
fused to have them retaxed for the reason^ as he stated, that the 
offer was made some three months after the taxation, and an 
execution had been issued. Defendant's attorney stated he re- 
ceived a letter from Judge Gridley in July last, stating that 
he had not taxed the costs, and from that, defendant's attor- 
ney supposed plaintiff's attorney would give him notice when 
they would be taxed; that he applied to plaintiff's at- 
torney as soon as he found the costs *had been taxed [*87] 
by another officer. Plaintiff's attorney stated that he 
sent bis costs to his agent to attend the taxation on the 11th 
June, and his agent not finding Judge Gridley at home, and 
no one at his office to oppose the taxation, concluded the tax- 
ation was not to be opposed, and went before the clerk of this 
court^ J. L. Beardsley, Esq., and had them taxed. 

P. Cagger, defendants counsel, 
F. U. Fenno, defendants aUom^y. 
J. S. Masters, plaintiff ^s aUomey 
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Laiudng agt Mickles. 

Jewettt, Justice. Granted the motion with $10 costs ; on 
the ground that plaintiff's attorney should have given notice 
of the taxation before another officer. Defendant's attorney 
was prepared to oppose, and sent his papers in season to the 
officer before whom the costs were noticed for taxation. 



►♦^»i 



Jacob S. Lansing agt. Philo D. Mickles. 

A Sapreme Court oommiasioner'B order stayiDg proceedings, after the cause has 
been noticed for hearing, is a nuQUy, 9*1 rvie, 

December Term, 1845. 

Motion by defendant to set aside report of referees for irre- 
gularity. 

This cause was noticed and served on the 28th day of July, 
1845, for hearing, on the 18th August, 1845, by plaintiff's 
attorney on defendant's attorneys. On the ISth of August^ 
defendant's attorneys procured an order to stay proceedings 
from D. Pratt, Esq., f rst judge of Onondaga county, for the 
purpose of moving for a commission on the part of defendant 
Defendant's papers for the motion were served, together with 
a copy the order to stay and a stipulation to pay plaintiff's 
costs for preparing for hearing to that time on plaintiff's at- 
torney, on the 18th August, 1845. Plaintiff's attorney disre- 
garded the order, &c., and went on with the hearing on the 
18th of August, and took a report in his favor for $255.86 ; a 
copy of the report was served on defendant's attorneys on the 
80th August. Defendant's attorneys alleged they obtained 
the order to stay under the 59th rule in good faith, and were 
not aware that the 97th rule prohibited a Supreme Court com- 
missioner fix)m granting such an order, until they were served 
with a copy of the report of the referees on the 20th of August 
aforesaid. Defendant swore to merits. Plaintiff had entered 
judgment 

A. Tabeb, defendants counsel. 

Forbes & Sheldon, defendanh atlomey. 
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Duel 1^ Fisher. 



M. T. Reynolds, plaintiff^ s counsel, 
D. Brown, plaintiff^ s attorney. 

Jewett, Justice. Defendant must be let in as a 
matter of feVor, if at *all ; he was wrong in procuring [*88] 
the order firom the Supreme Court commissioner ; un- 
der the 97th rule, plaintiff had a right to disregard it. Mo- 
tion granted on payment of costs of reference and subsequent 
proceedings and of opposing motion, judgment to stand as 
security. 



Htram Duel et al agt James Fisher. 

A perty has eight days to serve notice of appeal from decision of circait judge 
from (he Hme noHee of the decision is served on him; not eight days finom the 
time of siffmng the decision hy the circait judga ' 

December Tferm, 1845. 

Motion by plaintiff to set aside order of circuit judge, and 
to dismiss appeal. 

The circuit judge denied defendant's motion for a new trial 
in this cause and signed his decision on the 10th of October, 
1845. On the 16th of October, plaintiff's^ attorney served 
a notice thereof on defendant's attorney ; on the 2Sd of Oc- 
tober, defendant's attorney served on plaintiff's attorney a 
copy order staying proceedings and notice of appeal to this 
court, from the decision of the circuit judge. Plaintiffs moved 
to vacate the order obtained and served by defendant's attor- 
ney on the 23d of October, on the ground that defendant's 
attorney should have served the order within eight days after 
the signing of the decision by the circuit judge. 

S. Stevens, plaintiffs' counsel 

B. F. Agan, plaintiffs' attorney, 

J. W. Thompson, defendanCs counsel and cUtomey. 

Jewett, Justice. Denied the motion with costs, on the 
ground that the defendant had eight days from the time of 



88 NEW-YORK PRACTICE REPORTS. 

Stewart agt. McMartin. 

« 

service of notice of the decision of the circuit judge ; defendant 
was regular. {S. C. Rules, 82d; 18 Wend., 568; 18 Wend^ 
590; 22 Wend., 629; 12 TTewd, 241 ; 18 Wend., 656.) 



■•-^♦^ » 



Archibald Stewart agt. John McMartin, Impleaded, &c. 

A defendant who moyea finr leave to plead his bankrapt discharge imist Mosor 1o 
merits^ in addition to setting forth his discharge. 

December Term, 1845. 

Motion by defendant McMartin, for leave to plead his 
bankrupt discharge. 

This suit was commenced some year and a half after de- 
fendant McMartin had been discharged from his debts under 
the bankrupt law ; on a note given by him previous to the ap- 
plication for his discharge. McMartin alleged he was 
[*89] ignorant of legal proceedings and when the *declaration 
was served on him, he did not trouble himself about it, 
supposing that his bankrupt's discharge which he had was a 
protection to him against any judgment, without any thing 
being done on his part^ and did not consult any counsel on the 
subject, until a creditor's bill was served upon him, and al- 
leged that the plaintiff and his attorneys well knew that he 
had been discharged. McMartin did not swear to merits on 
the motion ; he set forth a copy of the discharge. 

A. Taber, defendant s counsel. 

Corey k Yanderveer, defendants oMorneys. 

N. Hill, Jr., plainUff^s counsd. 

Belding & Cochrane, phintiff^s attorneys. 

Jewish, Justice. Denied the motion with costs without 
prejudice, on the ground that the defendant had not made an 
affidavit of merits. 
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St John agt Ljon. — ^And four other causes. 



Heisiry J. St. John el cd. agt Simeon Lyon. 
And four other, causes, same plaintiflfe. 

A motion for judgment as in case of nonsuit will be denied with costs, where it 
appears that a prior suit was tried upon which the same questions depended 
to maintain the action, and important questions of law were raised, and excep- 
tions taken on the trial, and the circuit judge refused to try any more causes 
depending upon the same questions of law and same state of &cts, until this 
coort had determined those questions ; and where in addition it appeared one 
<^ the plaintiff had died after issue joined, and no proceedings had been taken 
to reyive the suit 

December Term, 1845. 

MonoN by defendant for judgment as in case of nonsuit. 

These causes were actions of ejectment, issues joined in all 
of them in August, 1844 ; the plaintiffs all resided in Europe ; 
defendant's papers stated that three circuits had passed at which 
the causes might have been tried. On the part of the plain* 
ti£&, it appeared that the same plaintiff commenced a suit 
against one West, in an action of ejectment, by which they 
claimed to recover on the same title and on the same state of 
fiu^ts, as they claimed to recover upon in these suits ; the cause 
against West was tried at the Ontario circuit, in May, 1844, 
and a verdict taken for the plaintiffs, for three-fifths of nine- 
elevenths of the premises claimed ; there were other causes at 
the same circuit on the calendar in favor of the same plaintiffi 
against different defendants, depending upon the same title and 
state of facts as in the case of West. The circuit judge refused 
to try any more of the causes until the case or bill of excep- 
tions taken by defendant's counsel should be determined by 
this court, as there were important questions of law involved 
in the case ; the recovery in the suit against West was in fa- 
vor of William James St. John, one of the plaintiflfe, a titl'' 
as was held by the circuit judge having been shown in 
him. Subsequent *to joining the issues in these causes^ [*40] 
William James St. John died, and since his death na 
proceedings had been taken to revive the suits ; such delaj 

YoL. n. 4 
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Cooper agt WeecL — Same agt. White. 

was alleged to have been occasioned by reason of a question of 
difficulty, arising out of the will of William James St John, 
and some doubt as to the persons who were entitled to recover 
as his heirs at law. 

A. Taber, defendants counsel 

B. F. CooPEB, defendant's aUomey. 
N. Hill, Jr., phtniiffs* counsel, 
Sibley & Worden, plaintiffs' attorneys. 

Jewstt, Justice. Denied the motion with costs, upon tae 
state of &cts shown by the plaintiffl. 



■♦"^♦^ »■ 



James Fennimore Cooper agt. Thurlow Weed. 
Same agt. Wm. White and Visscher Ten Eyck* 

Two suits for libel, one against the editor and the other against the proprietors 
of a newspaper, being different persons, cannot be oonsolidated, although it i^ 
pear that both actions are for the same alleged libel, the declarations in each 
and the pleas in each the same, and that substantially the same facts and ques- 
tions on the part of the prosecution will arise in each, and substantially the 
same defence in each. 

Quen f — ^Whether actions for libel can be consolidated. 

December Term, 1845. 

Motion by defendants to consolidate these two causes into 
one. 

These were actions of libel, and were commenced for one 
and the same identical alleged libel, printed in the Albany 
Evening Journal, of which the defendant in the first cause was 
editor, and the defendants in the second cause were proprietors. 

The declarations in each and pleas in each were the same. 
It was alleged that the questions which would arise in both 
actions wene substantially the same, and the defence in each 
would substantially be the same. 

M. T. Reynolds, defendants' counsel 
Beach & Mobgak, defendants' aUomeys. 
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Brown agt Oook. 



N. Hill, Jr., plaintiff^s counsel. 
R Cooper, plaintiff^s attomey. 

Jewett, Justice. Denied the motion with cjosts, on fhe 
ground that suita under such circumstances could not be con- 
solidated ; the parties were not the same, and it might be that 
as against one party there would be proof in aggravation of 
damages, which would not be against the other. 



►•^»' 



George Brown agt Benjamin C. Cook. 

The plaee of residence of an attorney (upon whom papers are served for a motionX 
must he gtated m (he affidamt of aervio^ otherwise it will be held bad proof of 
aervioeL 

December Term, 1845. 

Motion by defendant to change venue. 

An objection was taken to the *makmg of this mo- [*41] 
tion, on the ground of defective proof of service of the 
papers. The affidavit of service read as follows, (" title of the 
cause,^') " Livingston county, ss. : Moses Stevens of Dansville, 
in said county, being duly sworn, says, that he at the request 
of Benjamin C. Cook, the defendant in person in this cause, 
did on the 25th day of September last serve the plaintiff's at- 
torneys with a copy of the foregoing affidavit, notice of motion 
and order staying proceedings in this said cause, and that the > 
said service was made by carefully enveloping said copy affi- 
davit, notice of motion and order in a wrapper, and putting 
the same in the post-office directed to Spencer & Keman, the 
said attorneys for the said plaintiff in this cause, at their place 
of residence, and paying postage thereon." It was objected 
that the affidavit did not state ihe place of residence of the at- 
torneys. 

A. Taber, defendanCs counsel. 

B. C. Cook, defendant in pro, per. 
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IdTingston agt. Mclnlyre. 

N. Hill, Jr., plaintiff'^ counsel 
Spencer & Kernan, plmntiff^s attorneys 

J^WKS^, Justice. Denied the motion with costs withoul 
prejudice, on the ground that the place of residence of the 
attorneys was not stated in the affidavit of service. 



^•^ 



John D. Livingston agt John McInttre and Edwin 
Smith. Two causes between the same parties. 

A salt cannot be severed at the drcmt, and an inquest taken against part of the 
defendants, where the cause was at issue against all of the defendants and 
might have been noticed for trial against all of thenL 

December Term^ 1845. 

MonoN by defendants to set aside inquest in each cause, 
and subsequent proceedings for irregularity. 

These actions were originally brought against Peter Corn- 
stock and Elisha A. Martin, as drawers of two several drafts, 
and the defendants as the acceptors ; the defendants were sued 
as copartners, under the name of Mclntyre & Smith, and the 
other defendants under the name of Comstock & Martin ; all 
the defendants appeared and pleaded in the causes, and issues 
were joined therein on the 9th of March last. Plaintiff's 
attorney noticed the causes for trial and inquest, against 
Mclntyre & Smith only, and took an inquest against them on 
the 27th June last. Defendants' attorneys stated that the 
cause was ready for trial against all the defendants after the 
last issue was joined on the 9th of March last 

M. T. Keynolds, defendants^ counsel. 
Johnson & Waters, defendants^ attorneys, 
P. Caggeb, plaintiff^s counsel. 
Wm. C. Schuyler, plaintiff ^s attorney. 

Jewett, Justice. Granted the motion with costs, 
[*42] on the ground that *the suits could not be severed at 
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Bell agt Judaon. 



the trial, and inquests taken against two defendants only ; 
they should have been noticed for trial and inquest against 
all the defendants' issues haying been joined as to aUL 



m m^^ H 



Samuel Bell agt. Hiram Judson. 

Where phuntifTs attorney offers to pay all costs defendant's attorneys are entitled 
to (before making motion), to be allowed to add a special count to his declare 
Hon upon a promissory note ; where it is against a surety, defendant's attor- 
neys will not be allowed costs, if they resist the motion. 

Deceraber Term, 1845. 

Motion by plaintiff for leave to amend his declaration, by 
adding a special count. 

This action was brought upon a joint and several promissory 
note, signed by " D. W. Barker & Co.," and " TTiram Judson 
security for the above," the suit was commenced in April last, 
the declaration contained the common money counts only, 
with a copy of the note, and notice that it was the only cause 
of action; defendant appeared and pleaded general issue. 
Plaintiff's attorney stated that after the commencement of the 
suit, the decision in BuUer agt. Rawsofij im'd, &c., in May term 
last, was made by this court, by which he was advised he 
could not give in evidence the note declared on, he also stated 
he had called on one of defendant's attorneys and offered to 
pay him the costs of his plea, to be allowed to add a count 
upon the note in the declaration, defendant's attorney declined 
to accept it, or to allow it upon any terms. 

A. P. Thompson, plaintiff^s counsel and attorney. 
Forbes & Sheldon, defendant '^ counsel and oMomeys. 

Jewbtv. Justice. Granted the motion unihout costs. 
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The Bank op Chilicothe agt David B. Dodge. 

A plaintiff maj amend his declaration upon terms, after issue joined, by adding 
two or more new counts for the same cause of action, setting forth a special 
agreement 

December Term^ 1845. 

Motion by plaintiflfe for leave to amend their declaration 
by adding two or more new counts for the aame cause of 
action. 

This action was commenced by declaration containing the 
common money counts, to which was subjoined a bill of ex- 
change, as follows: "$5,000— Farmers' Bank of Seneca 
county, tiiree months after date, paj' to the order of R. D. 
Dodge, five thousand dollars and charge this institution. 
Eomulus, Sept. 80th, 1839. G. P. Hosmer a cashier, to Walter 
Mead, Esq., cashier. New- York, indorsed Reuben D. 
[*43] Dodge, D. B. Dodge." The defendant *pkadecl the 
general issue with the usual notice of set-off, verified 
by affidavit, and an affidavit that the defendant had not been 
served with notice of the non-payment or non-acceptance of 
the bill of exchange. Plaintiffs' attorney stated that after he 
received the plea, he was advised that at the time the defend- 
ant indorsed and delivered to the plaintiff the bUl of exchange, 
he promised, undertook, and agreed with the plaintiff, and 
represented to them, that the drawers of the bill of exchange 
were an incorporated banking company, authorized to draw 
and negotiate bills of exchange, and were a good and respon- 
sible corporation or bank, and that after he had received the 
plea he was advised that there never was any such body cor- 
porate as the Farmers' Bank of Seneca county, authorized to 
draw and negotiate this bill of exchange ; that it was neces- 
sary for the plaintiflfe to add two or more new counts to their 
declaration for the same cause of action, setting forth the spe- 
cial agreement and undertakings of the defendant with the 
plaintiffs in that behalf. 
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Oarlock agt Bellinger. 

Jno. Mc Alister, plaintiffs^ counaehand aUomey. 
Knox & Watkins, defendanCs counsel and aU/orney. 

Jewett, Justice. Granted the motion on payment of de- 
fendant's costs of pleading, and $7 cost of opposing motion. 
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Charles Garlogk agt Andrew Bellinger. 

A declaration may be amended under the role by sabstitating a count in debt 
for a count in afisumpsit, for the same cause of action. 

December Term, 1845. 

Motion by defendant to set aside amended declaration. 

Plaintiff^s attorney first commenced this suit by dedaration, 
which contained the common money counts in assumpsit, and 
a count in debt on justice's judgment. Defendant's attor^ 
ney demurred specially to the declaration. Plaintiff's atto> 
ney served an amended declaration, substituting money coimts 
in debt, for the money coimts in assumpsit, and also asserted 
the count in debt upon justice's judgment. .It was objected 
by defendant's counsel that such an amendment could not be 
made under the rules ; it was adding a new count 

J. H. Collier, defsndamis counsel 
A. G. Cole, defendants a,Uomey, 
D. BuRWELL, plaintiffs' counsel 
H. Link, plaintiffs* aUomey, 

Jewett, Justice. Denied the motion with costs, on the. 
ground that the amendment was not a new count within ihel 
meaning of the rule, the cause of action was the same. 
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[*44] *SiMEON P. Alcott et al agt. Samuel Davison. 

Where a motion is made to set off judgments, the moving papers should be en* 
titled in all the causes which contain the judgments to be set off, whether vSL 
this court or some other. 

December Jhrm, 1845. 

Motion by defendant to set aside execution and to set off 
judgments. 

This was a motion by defendant Davison to set off three 
judgments against the amount of the judgment in this cause, 
two of them were in this court, and one in Monroe common 
pleas. The defendant's papers, for the motion were entitled 
only in this cause. Plaintiff's counsel objected to the entitling 
of defendant's papers. 

L. Farrar, defendanfs counsel and oMomey. 
N. Hill, Jr., plaintiffs^ counsel, 
L. Drury, plaintiffs* aUomey, 

Jewett, Justice. Denied the motion with $7 costs without 
prejudice, on the ground that the papers were not properly 
entitled; they should have been entitled in all the causes 
which it was intended to set off judgments in. 



Hekry H. Sizer agt. James Miller, David Burt, Jabez 
GooDELL, Robinson Morehead and R, H. Lee. 

Where a written agreement is entered into between the parties to a suit, for the 
purpose of settlement, and a judgment is confessed by the defendants to the 
plaintiff for the amount of indebtedness, which judgment by the terms of the 
agreement is to be paid in a special manner, and within a stated time ; the 
plaintiff will not be at liberty to enforce the collection of the judgment, until 
the defendants haye had the fuU benefit of aU the provisions of the agreement, 
aooording to its true sense and meaning. 

December Term, 1845. 

MonoN by defendant to set aside execution. 
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Sizer agt. Miller. 

James Miller, as principal, and the other defendants, as his 
sureties, in 1837 made their joint and several promissory note 
for $12,000, which Miller negotiated with the assignees of 
Benjamin Rathbun ; on the sale of the property and effects of 
Rathbun, Henry H. Sizer, the plaintiff, purchased the note. 
Sizer, soon after the purchase, commenced a suit in this court 
against the defendants upon the note ; after several trials with- 
out a verdict, in order to terminate the litigation, the suit was 
settled, and in pursuance thereof an agreement was entered 
into in writing on the 14th of April, 1843, between defendant 
James Miller and Henry H. Sizer, the plaintiff, the principal 
provisions of which were, after reciting that Sizer having pur- 
chased the note under a decree of the court of chancery at 
public auction by the assignees of Bathbun, with the 
right and benefit to Sizer of a lien upon the *divi- [*45] 
dend or dividends to be declared on a claim allowed 
to Miller against the estate of Bathbun for about $12,256, and 
that a relicta and cognovit had been given by the defendants 
in this suit in fevor of Sizer, for the sum of $8,000 damages, 
and judgment was to be entered in the suit for that sum ; and 
for the purpose of paying and dischar^ng the judgment to 
be entered on the cognovit, Sizer and Miller agreed that Sizer 
should accept and receive the dividends on the claim in favor 
of Miller, at and for the sum of $7,000, and as a payment to 
that amount on the judgment ; and Miller agreed that he 
would within nineteen months from that date, at his own ex- 
pense, cause the title in fee simple to two parcels of land in 
Buffalo to be vested free from all incumbrance and right of 
dower in Sizer, and furnish evidence thereof to the satisfaction 
of Heman B. Potter and Nathan K. Hall, counsellors-at-law, 
Buffalo ; which title should be vested either by a direct con- 
veyance to Sizer, or by a sale under execution in the following 
manner. That Jabez Goodell, one of the defendants, by virtue 
of a judgment he then held {gainst Miller, should cause the 
two parcels of land to be advertised, and sold by the sheriff of 
Erie county, and that Sizer should bid off the premises at 
$1,000 ; Goodell assigning to him $1,000 of the judgment for 
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that purpose, and Sizer should accept of the title to tJie prem- 
ises for the sum of $1,000, to be applied in part payment and 
satisfiEiction of the judgment in this cause, and in case the 
premises should be redeemed, Sizer should accept the monej 
paid on the redemption in place of the title to the premises, 
and in such case Miller should be discharged from his obliga- 
tion to perfect the title to the premises in Sizer. ^zer should 
take the dividends at his own risk, except as to the acts of 
Miller subsequent to the original making of the note ; if thej 
were lost to Sizer in consequence of such acts of Miller, Sizer 
should be at Ubertj to collect on the judgment $6,500, with 
interest and expenses of collection fix>m the date of the agree- 
ment The agreement also provided for the payment of the 
costs of the suit, and that the receiver of the (Commercial Bank 
of Buf&lo should, within sixty days, approve of the agre^ 
ment and give his assent to the receipt of the dividend by 
Sizer. 

Miller stated that, in pursuance of such agreement, the de- 
fendants gave a reUcta cognovit for $8,000, upon which a judg- 
ment was entered by Sizer. On or about the 28th November, 

1843, Austin, the receiver, paid over to Sizer $7,000, the 
amount awarded to* Miller, which amount was paid upon the 
judgment in this cause, leaving a balance of $1,000 to be paid 

as further provided by the agreement In pursuance 
[*46] of the agreement, *Jabez Goodell on the 12th Feb- 
ruary, 1844, assigned to Sizer $1,000 of his judgment 
against Miller, that Sizer might purchase the real estate de- 
scribed in the agreement, and that on the 12th of February, 

1844, the real estate was purchased by Sizer at sheriff's sale, 
under the Goodell judgment for $1,000 ; but in consequence 
of some defect in the description of the premises in the notice 
of sale, it was advised by N. K. Hall, Esq., to advertise anew, 
which was done, and the premises again sold on the 28th 
Jiarcb, 1844, to Sizer, for $1,000. Hall, after having ex- 
amined the title to the land, thought there might be doubt 
about it under the sale; and in order to quiet it, a motion was 
made (by the advice of Hall), to this court at June special 
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tenn, 1844, and both sales set aside ; afterwards the same pre- 
mises were again advertised and sold by the sheriff, and bid 
off by Sizer for $1,000, on the 1st of August, 1844. Subse- 
quent to the time that the Goodell judgment became a lien upon 
the premises sold. Miller conveyed the same premises to one 
Haines, and Haines had conveyed his interest therein to Sizer 
for the purpose of perfecting the title in him pursuant to the 
agreement Miller also stated that the relicta cognovit was 
given to Sizer solely, in reference to its being paid as stipu- 
lated in the agreement ; and that, if, at the expiration of fifteen 
months from the day of sale (the 1st of August, 1844), the 
land should not be redeemed by judgment creditors, and the 
title should not be perfected in Sizer, that he (Miller) would 
be ready and willing to perfect it, under the direction of 
Potter and HaD, under whose direction the whole matter was 
placed by the agreement On the 24th May last, an execu- 
tion on the judgment in this cause was issued, to collect 
$1,000, and interest from the 14th April, 1848, and levy made 
on each of the defendants' property. % 

On the part of Sizer, it appeared from the affidavit of N. K. 
Hall, that on the examination of the certificate of search pro- 
cured by Miller, it appeared that only an undivided half of 
the premises described in the agreement had ever been con- 
veyed to Miller, and that only an undivided half thereof would 
pass under the sheriff's sale, and he so informed Miller. Miller 
informed him that the ^tle to the other undivided half of the 
premises was in one Haines ; that Miller procured a convey- 
ance from Haines to Sizer of the undivided half of the premises, 
and delivered it to him for examination. On inquiry of Miller, 
he learned that the premises were conveyed to Haines for the 
purpose of enabling him (Miller) to apply them in payment of 
his debts, without having them bound by the dockets of judg- 
ments against him (Miller), and that Haines had, by the 
♦understanding between him and Miller, no interest [*47] 
therein, but had taken a conveyance thereof under 
an arrangement with Miller, for the purpose mentioned, and 
bIbg that Haines had in fact p^d nothing for the premises and 
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had no interest therein, that the convejance was held for the 
benefit of Miller, and to be disposed of according to Miller's 
directions ; he also learned £tom Miller, that he (Miller) was 
considerably indebted to sundry persons at the time of sacfa. 
conveyance to Haines. Hall then stated to Miller that he could 
not certify that Sizer would get a good title under the sheriffs 
sale and the quit claim deed from Haines, for the reason that 
the persons, who were creditors of Miller at the time of the 
conveyance to Haines and whose debts were still unpaid, might 
file a bill in chancery, and on showing that Miller paid the 
consideration of such conveyance to Haines, and that the con- 
veyance was made to Haines for Miller's benefit, might reach 
the premises in the hands of Sizer and obtain a decree for the 
sale thereof, and the application of the proceeds of such sale to 
the payment of such debts. Hall then understood from Miller 
and otherwise, that a creditor's bill on such debts had already 
been filed and was pending against Miller, and he suggested to 
Miller that the undivided half of the premises could be reached 
in such chancery suit. It further appeared from an affidavit 
of Dennis Bowen, law partner of N. K. HaJl, that he bid off 
the premises for Sizer at each of the sheriff's sales, upon the 
representations of Miller that the premises were free and clear 
of all incumbrances, and that the title was in Miller ; he told 
Miller at the time of the sale, that when the certificate of the 
clerk was obtained, if it should appear that there was any in- 
cumbrance upon the premises^ or that the whole thereof was 
not bound by the judgment, that Sizer would not consider the 
same binding upon him. Miller in reply stated, that the pur- 
chaser under the sale would get a perfect title to the whole of 
the premises, and that he (Miller) was willing that the sale 
should be treated as void and of no effect, in case it should ap- 
pear upon the examination of the certificate of search, that the 
title was not in him at the time of the docket of the judgment 
in favor of Goodell, free and clear of all incumbrance, and that 
the purchaser thereof would not get a perfect title to the whole 
of the premises. Bowen stated that soon after the last sale of 
the premises, he discovered that Miller was not the owner of 
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the whole of the premises at the time the judgment in favor of 
Goodell was docketed, that he then gave notice to Miller that 
Sizer would disregard the sale and treat the same as of no ef- 
fect unless a title should be immediately perfected in 
Sizer, to the undivided half of the premises which *be- [*48] 
longed to Haines at the time the Ooodell judgment 
-was docketed. Bowen also stated that he never had any au- 
thority to extend the time for the performance of the agree- 
ment between Sizer and MiUer, and never gave Miller to un- 
derstand that the time would be extended for the performance 
of the agreement beyond the time mentioned in the agreement. 
Sizer stated in his af&davit, that the nineteen months given to 
Miller by the agreement to perfect the title to the premises 
therein mentioned, &c., expired on the 14th November, 1844, 
and that he had never extended the time limited for that ob- 
ject 

B. Thompson, defendants aUomey. 
S. G. ^B^Y'ESi, plmntiff^s attorney, 

Jbwett, Justice. The execution was irregularly issued, and 
must be set aside. The ground assumed by the plaintiff is, 
that inasmuch as Miller had neglected to cause the title in fee 
simple, &c., to the two parcels of land described in the agree- 
ment between them of the 14th of April, 1843, to be vested in 
Sizer within nineteen months from that date, and to furnish 
evidence thereof to the satisfaction of Potter and Hall, that 
Sizer was at liberty at any time thereafter to collect the $1,000 
remaining after the $7,000 had been paid, by an execution on 
the judgment against all of the defendants. The agreement 
contemplated that Goodell would assign to Sizer $1,000 of his 
judgment against Miller, being the eldest judgment against 
him, under which the premises described in the agreement 
should be sold ; Sizer should bid the premises off at that sum, 
and if the premises were not redeemed and a good title in fee 
simple, free from incumbrances, vested in Sizer by that sale or 
by any other conveyance procured to him by Miller, evidence 
of which Miller should furnish to the satis&ction of Potter and 
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Hall, then the judgment was, after the payment of the $7,000, 
to be deemed satisfied ; or if the premises should be redeemed, 
Sizer was to receive the money to be paid in that way, in sat- 
isfiiction of the remainder of his judgment, in lieu of the title 
to the land, and in thai case Miller was to be discharged from 
his obligation to perfect the title to the land in Sizer. It was 
no doubt understood between the parties, that fifteen months 
after the sale was the limit in which any person had the right 
to redeem, and to give ample time, as they supposed, to make 
a sale, they provided nineteen months in which a sale was to 
be made, time for redemption to expire, and Miller in the 
event that no redemption was made to cause the title to be 
vested, and to furnish such evidence as should satisfy Potter 
and Hall of that fact. But some mistake occurred, by which 

it became necessary that two sales made under the 
[*49J .*Goodell judgment assigned to Sizer were set aside, at 

the instance and with the assent of both Miller and 
Sizer. A third and last sale took place on the 1st of August^ 
1844, at which Sizer was the purchaser at $1,000 ; and if he 
acquired a good title by that or by any other conveyance, or 
the premises should be redeemed, his judgment by the agree- 
ment would be satisfied, and if redeemed. Miller discharged 
from perfecting the title in him. The time for redemption ex- 
pired on the 1st day of November, 1845 ; until then it could 
not be known whether it would be necessary for MiUer to per- 
fect the title in Sizer or not, as perhaps the sale might be re- 
deemed The acts of Sizer as well as the acts of Miller show 
clearly that the time limited to nineteen months by the agree- 
ment was extended. Miller was not in de&ult in perfecting the 
title and furnishing the evidence of it, until the time for re- 
demption had expired ; which had not elapsed, within more 
than five months when the execution was issued. Notice of 
this motion was given in June, which has stood over to this 
term, by the consent or arrangement between the parties. 
Motion granted. 
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T^ATATT Bangs et al agt Elias Avery, Impleaded, &c. 

An execution isaaed after defendant's bankrupt discharge, upon a judgment 
rendered before the discharge, and levied upon property alleged to have been 
acquired afterwards, will be allowed to retain its levy, until an action can be 
brought upon the Judgment to try the validity of the discharge, where fhuid 
18 alleged in procuring the discharge. 

Decemier Term^ 18i^. 

Motion to set aside Ji. fa. and levy, &o. 

In October term, 1839, the plaintiffe recovered a judgment 
in this court against the defendants for $7,965.45 in an action 
of covenant On the 22d March, 1848, Elias Avery, one of 
the defendants, was discharged under the bankrupt law of the 
United Sdsites. In September last an execution was issued on 
the judgment^ and levied upon property alleged by Avery to 
liave been acquired after his discharge. The plaintiff alleged 
fraud in the procuring of Avery's discharge. 

A. Taber, defendants counsel. 
.L. Fabrar, file/endant^s attorney. 
^ S. Matthews, plaintiffs^ counsel and attorney. 

Mr. Taber, for the defendant, insisted that this court would 
not try the question of the validity of a bankrupt's discharge 
upon affidavits ; that the discharge, being the judgment of a 
court of competent jurisdiction, must be lield to be valid until 
impeached by a judicial proceeding in the manner pointed ogat 
by the 5th section of the bankrupt ac^ ; that consequently, 
when the^.ya. in question was issued, not only then, 
but up to this time *it must be taken to have been [*50j 
issued without any judgment to support it, the judg- 
ment having beett discharged by the District Court of the 
United States. He also insisted that the fi. fa. was irregular 
and ought to be set aside absolutely ; that the only mode in a 
court of law, of testing the validity of a bankrupt's discharge, 
was by action on the judgment, not by issuing an irregular 
and unauthorized execution. 



50 HBW-YORK PRACTICE REPORTS. 

WiUiams agt. Rajmond. 

Jewett, Justice. Upon the anthoritj of Bangs Jb OlcoU 
agt Strong Jh Str<mg^ 1 Howard's Practice Bqports^ 181, re- 
tained the levy object to a salt to be brought on the judg- 
menty as in the case cited. 



►♦^ > 



Luther D. Williams agt Lewis W. Raymond. 

A motioD to set aside prooeedings before a sheriff on a writ of inqoiry apoa the 
merits, can only be heard at general term. 

December Term, 1845. 

Motion by plaintiff to set aside a mle directing a writ of 
iDquiiy to issue; the writ of inquiry and all subsequent pro- 
ceedings by defendant 

This was an action of replevin, commenced by plaintiff 
against defendant : after the cause was at issue, and in March 
last it was discontinued by stipulation of plaintiff's attorney 
and consent of defendant's attorney. In September last, de- 
fendant's attorney entered a rule in the common rule book, 
reciting that plaintiff's attorney had given notice of a rule for 
discontinuance in the cause, and it was ordered judgment of 
discontinuance, and that a writ of inquiry issue to assess the 
damages of defendant for the detention of the property, re- 
plevied by plaintiff. The writ of inquiry was subsequently 
issued and an inquisition taken by a sheriff's jury, at which 
te^imony was taken on the part of the defendant ; the plain- 
tiff's attorney offered evidence on his part, which was ob- 
jected to by defendant's attorney, and rejected by the sheriff. 
Plaintiff's attorney then offered to cross-examine defendant's 
witnesses to certain points, which was rejected by the sheriff 
The evidence given ou the inquisition was set forth in plain- 
tiff's moving papers, and brought up in the argument upon 
the merits. 

W. H. KiKNBY, plaintiff^s counsel. 
T. T. LoOMXS, plaintiff ^s attorney. 
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N. Hill, Jr., defendants counsel 
E. W. Dodge, defendants attorney. 

Jbwbit, Justice. Denied the motion with costs, on the 
ground that a motion to set aside proceedings before a sheriff, 
on a writ of inqoiiy upon the merits, can only be heard at 
general term. 



•* ^♦^ m 



Allen Comstock agt. Horace Stowell, sheriff, &o. [*63] 

■ 

Where a suit in replevin is discontinaed, the plaintiff not being able to give the 
leqniflite soreties, and written notice of such disoontinnanoe is served on the 
sherifl^ from whom the property is replevied, and all costs are paid, and the 
sheriff agrees to accept the property back into his possession ; and subse- 
quently the sheriff returns all the executions nuUa bowx^ under which he had 
levied upon the replevied property : the execution creditors afterwards, on 
motion for judgment of discontinuance of the replevin suit, cannot have a re- 
turn of the property to the sherlfE) and consequently no right to a judgment 
for the value ; if they have been injured, their remedy must be against the sheriff 

I 

FAruary Term, 1846. 

Motion by defendant for judgment of discontinuance in 
replevin. 

This suit was commenced on or about 9th July, 1845, by 
the plaintiff against the defendant as sheriff of Washington 
county, who had levied upon the steamboat " Francis Saltus," 
by virtue of certain executions. On or about the 9th July, 
1845, defendant's attorney served notice of retainer and ex- 
ception to the bail given on the commencement of the suit on 
plaintiff's attorney, and subsequently served notice of excep- 
tion to the bail on the coroner who replevied the boat. On 
the 26th July, 1845, plaintiff's attorney procured an order foi 
thirty days further time for sureties to justify ; the time ex- 
pired and the sureties did not justify. This motion was noticed 
for December special term last, and ordered to stand over to 
the present term. On the 8d December last, plaintiff's attor- 
ney served on defendant's attorney a notice discontinuing this 
suit, and consented that the property replevied be returned to 
the possession of P. C. Hitchcock, deputy sheriff, in the 

Vol. IL 5 
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[*64] same plight as when it was replevied; *beiDg the 
steamer "Erancis Saltus" and tackle; protesting, 
however, and claiming that the stipulation should never be 
any evidence that the plaintiff did not own the boat On 
the same day paid to the deputy sheriff Hitchcock the 
amount of defendant's costs of the suit, including the costs 
of preparation for this motion, and took his receipt Hitch- 
cock stated in an affidavit he made for the motion, that he 
never employed any person to defend this suit ; that John H. 
Boyd, of Whitehall, agreed to indemnify and save harmless 
him (Hitchcock), and the defendant &om any costs or expense 
in the suit^ and that he had not then (21st January, 1846), 
nor had he had the boat '* Francis Saltus " in his possession, 
or in any manner controlled her since the commencement of 
this suit, yet he may have said that -he would take the boat 
into his possession, believing that the legal effect of discontin- 
uing the suit would oblige him to take back the possession 
of the boat; that he had executions against Peter Comstock 
and others amounting to upwards of $11,^00, at the time of 
the commencement of this suit John H. Boyd, law partner 
of David Wilson, the attorney for the defendant, stated that 
the defendant did not employ him to defend the suit ; that 
Boyd & Wifeon were employed to defend the suit by the per- 
sons interested in the executions levied upon the boat " Francis 
Saltus;" that the defendant-had no interest whatever in the 
suit^ nor had he anything to do in the managing of the defence, 
but it was managed wholly by the persons interested in the 
collection of the executions, in the defendant's hands or his 
deputy Hitchcock's at the time the boat was replevied. Boyd 
also stated he had been informed and believed that most of the 
means Aimished to build the boat ** Francis Saltus " was fur- 
nished by Peter Comstock, the father of the plaintiff; that 
Peter Comstock managed this suit on the part of the plaintiff, 
as £Bur as he had any acquaintance with its progress ; that 
Hitchcock, the deputy sheriff, never employed him (Boyd) to 
defend this suit, nor was he in any way liable for the costs of 
the defence ; on the contrary, he agreed with Hitchcock, to 
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folly indemnify him and the defendant from all ccNsts, &c., which 
they might be put to, or be made liable for, in consequence 
of the suit, and offered to furnish good bail to that effect ; to 
which Hitchcock replied, his agreement was sufficient. Other 
affidavits were read on the motion, to show that this suit was 
not defended by the defendant or his deputy Hitchcock, but 
was defended by and for the creditors in the executions levied, 
solely. A copy of a bond of indemnity was produced on the 
motion, to show that Peter Comstock had secured the defend- 
ant for the course that Hitchcock, his deputy, had pur- 
sued *in this suit ; in returning the executions which [*55] 
were levied upon the boat, without a sale being made 
under them. 

On the part of the plaintiff, it appeared from the affidavit of 
Peter Comstock that he had throughout acted as the agent of 
the plaintiff, that at the time the suit was commenced, certain 
executions against him (Peter Comstock) were in the hands 
of P. C. Hitchcock, the deputy of defendant, on which there 
was claimed to be due about $1,600, and no more. By virtue 
of these executions, the deputy levied on the steamer, " Fran- 
cis Saltus," which never at any time belonged to him (Peter 
Comstock), but was owned by the plaintiff in this cause. Af- 
ter the property was replevied, he was unable to procure the 
requisite securities who would justify in an amount required 
by statute, and went to defendant to get him to consent to take 
less amount of security ; which defendant declined doing, say- 
ing that he (defendant) had nothing to do with the suit; he 
should give no directions, it was his deputy's business ; and 
he should hold the deputy and his bail responsible for any acts 
done or omitted, which should render him liable. Defendant 
said he did not employ the attorney to defend the suit ; it was 
done by his deputy Hitchcock, the suit having been brought 
for an act of the deputy. 

It appeared from the affidavits on the part of the plaintiff, 
that Hitchcock, the deputy sheriff, informed plaintiff's counsel 
when the steamer " Francis Saltus " was replevied, it was held 
by him (Hitchcock) by virtue of three executions ; two in fr • 
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vor of Henry G. Tisdale, and one in favor of John H. Boyd, 
and hj no others, which were issued on judgments against 
Peter Gomstock and others ; that the amount due upon all of 
the executions was from $1,600 to $2,000. Hitchcock then said, 
that inasmuch as he was satisfied that Peter Comstock bad no 
interest in the boat, and as nobody had given him any indem- 
nity for proceeding against the boat on or by virtue of an exe- 
cution in favor of the Essex County Bank he then held, issued 
against Peter Comstock and others, and as he knew of no 
property of Peter Comstock's firom which he could collect it, 
he should return it nulla bona ; which last execution was re- 
turned nuUa bonOj on the 11th of August, 1845. Hitchcock 
stated in an afQdavit made on the part of the plaintiff, that he 
had, previous to the 9th of July, 1845, advertised the boat un- 
der the two Tisdale executions and the Boyd execution, by 
the directions of John H. Boyd, Esq., jfrom whose office they 
were issued. Those three, together with the Essex County 
Bank execution issued for about $10,000, were the only ex- 
ecutions he then held against Peter Comstock. That he told 

Boyd he did not feel safe to go on and do anything 
[*56] fiirther under the executions, unless he was *indemni- 

fied ; that Boyd did not give any indemnity ; that he 
never advertised the boat;upon the Essex County Bank execu- 
tion. He never did any act or thing under the E&sex County 
Bank execution, so &r as related to any levy or sale thereon. 
In December last, Boyd inquired of him what he was going to 
do with the executions: he replied he should return them, unless 
he was indemnified ; to which Boyd made no reply. That 
shortly after this, in December, 1845, he returned the execu- 
tions nuUa bona. 

Affidavits on the part of the plaintiff were produced, ex 
tended in detail, to show that the steamer *' Francis Saltus " 
was buOt by and owned exclusively by Allen Comstock. It 
was also alleged on the part of the plaintiff, that the whole 
proceeding of levying upon the boat, &c., had been instituted 
by John H. Boyd, who was one of the stockholders of the old 
steamboat company on Lake Champlain, in order to break up 
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and dispose of the steamer " Francis Saltus," which was ran 
in opposition to the old line. 

C. Stevens, defendanis counsel. 

D, Wilson, defmdanCs aUomey. 
G. Stow, plaintiff^s counsel 

J. A. Millard, plaintiff's aUomey. 

Bbonson, Chief Justice. When the plaintiff 's sureties fisdled 
to justify, the matter was adjusted between the plaintiff and 
the deputy Hitchcock, from whose custody the property had 
been taken by virtue of the writ of replevin. The plaintiff 
abandoned and discontinued the suit, paid the costs and sur- 
rendered the property to the deputy ; and the deputy agreed 
to receive it. The sheriff refused to interfere in the matter in 
any way, leaving all to the deputy. Neither the sheriff nor 
the deputy is here for the purpose of making this motion ; 
and I am at a loss to see what right the execution creditors 
have to make it. But what is quite decisive, all of the execu- 
tions have either been satisfied or returned nulla bona. The 
sheriff no longer has any right to a return of the property ; 
and, consequently, he has no right to a judgment for the value. 
If the creditors have been injured, of which, howeyer, there is 
no evidence, their remedy is against the sheriff. The proof is, 
that the bank execution, as well as the others, was returned 
nuOa bona ; but if that be a mistake, I do not see how it could 
change the result. That execution was never levied upon the 
boat, and there is nothing to show that the bank was willing 
to take the hazard of selling the boat as the property of Peter 
Comstock. On the contrary, Mr. Simmons, the attorney, said 
the bank did not intend to proceed against the boat I see no 
foundation for the motion. Motion denied with costs. 
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[*57] *Thomas Vermilyea agt Theophilus Beatty and 

wife, executrix, &o. 

A plea of ne tmques executor will be allowed, after the plea of the general issue has 
been pleaded by a defendant executor, where it appears that the testator has 
not and never had anj assets within this state. 

Febnmry Term, 1846. 

Motion by defendants for leave to amend their plea filed, 
by adding to the plea of the general issue, the plea of ne unjues 
eocecutor. 

It appeared from defendant's papers, that Ellen Adair Beatty, 
the wife of the defendant, Theophilus Beatty, was formerly the 
wife of Joseph M. White, deceased, of the state of Florida. 
White, by his last will and testament, appointed Ellen Adair 
Beatty his sole executrix ; she had the will duly proved in 
Florida, and letters testamentary were granted to her by the 
coTirt in Florida ; but the will was never proved and no letters 
testamentary were ever issued in the state of New- York to the 
executrix. The defendants resided in Florida, and there were 
not and never had been any assets within the state of New- 
York belonging to White. Seasons were assigned by the de- 
fendants, why they had not until about 26th of September last 
communicated to their counsel at New-York these &cts ; the 
plea of the general issue was filed on the 9th of September 
last. This motion was made at last December special term, 
and denied without prejudice, not on the merits. 

In opposition to the motion, it appeared from the affidavit 
of the plaintiff, that he had been informed, and believed that 
the executrix had not filed any inventory or accounts of 
White's estate or of her proceedings as executrix, nor paid 
any of the testator's debts, but, soon after she obtained letters 
testamentary in Florida, she raised $6,000 on White's property 
and effects, and transmitted the amount to a mercantile firm in 
the city of New- York, and that she afterwards came to the city 
of New- York and received that amount of money, and subse- 
quently expended it for her own use ; and that he was further 
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infonned and believed, that the executrix or her husband 
Beatty, on her behalf and by her authority, had received ia 
the city of New- York other moneys to an amount exceeding 
the sum of $4,000, being the proceeds of property of White. 

G. R J. BoWDom, defsndarUa^ counsel. 
G. M. *Ogden, defendania' aUomet/. 
A, Taber, plaintiff^s counsel. 
A. S. Garr, plaintiff ^s cUtomey. 

Bronson, Chief Justice. The oath, that tnere are not and 
never have been any assets within this state, is answered by 
nothing but information and belief what will be the effect of 
the new plea, we are not now called upon to consider ; I think 
it right that the defendants should be allowed to amend in the 
way proposed. Motion granted on payment of $7 coflts of 
opposing. 



♦William Scott agt. Walter Hunt. [*58] 

Apromiie or agreement to aooept sleflssommsatisfiiotionof agreaterone^ with* 
oat a release^ ia void Ibr the want of consideration. {Seymovit agt IfiMym, It 
JohH. 169.) 

February Term, 1846. 

MonoN by defendant to vacate judgment and execution, or 
for an order declaring judgment satisfied. 

The plaintiff recovered a judgment against the defendant, in 
June, 1846, for $2,824.79 damages, and $40.92 costs, by de- 
fault The recovery against the defendant was had as guaran- 
tor of a certain written agreement made between one Amos 
Hunt and the plaintiff, of which the defendant was the guar- 
antor for the faithfiil performance on the part of Amos Hunt. 
Execution was issued in September last. It appeared from 
defendant's papers, that after the rendition of the judgment, 
and in September last, an interview took place between the 
plaintiff and defendant, and Amos Hunt, for the purpose of a 
compromise, and the plaintiff agreed to receive from the de- 
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fendant the advances he had made on the contract, costs and 
interest, in fhll satisfaction of the judgment, provided the de- 
• fendant would pay the same in a specified time and manner. 
The affidavit of Amos Hunt stated that all the moneys 
advanced by the plainti£^ upon the original contract^ was 
$1,004 ; he also stated that the defendant had paid to the plain- 
tiff in pursuance of and according to their agreement of com- 
promise, payments which amounted, in the aggregate, to a sum 
exceeding the advances, costs and interest, to wit : $1,000 in 
cash, pair of horses, which were agreed upon at $200, and paid 
the costs of plaintiff's attorney and sheriff's fees, for all of 
which payments receipts were produced. On application by 
defendant for a discharge of the judgment, the plaintiff claimed 
there was $700 still due him. 

On the part of the plaintiff, it appeared from his account 
stated, that he had charged the defendant, cash as advanced at 
different times with interest, $2,006.82, and had given defend- 
ant credit for $1,200, as stated by defendant's papers, leaving 
a balance due plaintiff of $806.82 ; in the amount charged to 
defendant, was an item of $500, for the commission of plain- 
tiff's agent, who made the agreement on the part of plaintiff 
and attended to the business for the plaintiff and $40 costs 
paid by plaintiff Plaintiff stated that the account rendered 
was correct, and that the amount to be paid on the compromise 
had not at the time of entering into it been determined ; he 
always insisted, when talking the matter over with the defend- 
ant and Amos Hunt, that he must be paid the advances made 

and to be made by him, the interest .thereon, the ex- 
[*59] penses *he had been put to, and the expenses he would 

have to pay, which included the commissions of his 
agent 

A. L. Link, defendanCs counsel and aUomey. 
N. Hill, Jr., plaintiff^s counseL 
C. S. Grinnell, plaintiff^s attorney. 

Bronson, Chief Justice. The plaintiff recovered $2,824.79, 
besides costs ; and it is not alleged that he recovered more than 
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The People agt The Judges (d the court of oommon pleas of Jefferson coontj. 

was justly due. There would be no use, therefore, in allowing 
the defendant to plead and have a trial. He relies on a prom- 
ise by the plaintiff, to accept less than the amount recovered 
in satisfaction of the debt ; and, having paid $1,200 and the 
costs, insists that he has performed the agreement. The plain- 
tiff is still willing to abide by the promise, but insists that, 
according to its terms, the sum of $700 remains due him. And 
so the parties are at issue in their papers as to how much was 
to be paid. K the defendant could prevail on the question of 
feet, he is then met by the difficulty that a promise or agree- 
ment to accept a less sum in satisfaction of a greater one, with- 
out a release, is void for the want of consideration. {Seymour 
agt. Minturrij 17 John. 169.) All we can do for the defendant 
is, to direct satisfaction of the judgment to be acknowledged on 
payment of the sum of $700, which the plaintiff still offers to 
accept. 
Bule accordingly. 



Thb People ex rel Daniel Griffin agt The Judges of 

THE COURT OF COMMON PLEAS OF THB CoUNTY OF JEF- 
FERSON. 

The court wiU not interfere by mandamos to control the praotloe and Judgments 
of other conrtaL They have no such jurifidiotioQ. ^ 

FAruary Term, 1846. 

Motion od notice by relator for a mandamus to require the 
judges to vacate an order requiring relator to file security for 
costs in a cause. 

This was a motion for a mandamus to compel the court of 
common pleas of Jefferson county to vacate an order made by 
them requiring the relator to file security for costs^ in a suit 
commenced by him in a justice's courts and appealed by the 
defendant to the court of common pleas of Jefferson county. 
That court have adopted a general rule, requiring a party 
when plaintiff^ in cases of certiorari and appeal in the court 
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below, if a non-resident of the county, to file security for costs. 
In this case, Griffin sued Ingalls in justice's court and obtained 
judgment ; Ingalls appealed, and then obtained an order to 
compel Grifiin to file security for costs. The affidavit showed 
that the granting of the order was opposed upon the -ground 

that the court of common pleas had no authority to 
[*60] require security *for costs to be filed in cases of appeal. 

It was insisted by relator's counsel, that the common 
pleas have power to hear and determine appeals from justices' 
courts, in the cases and in the manner prescribed by law. 2 
B. & 186, § 2, 2d edition^ ariicU 11, p. 186, treats " of appeals 
to the court of common pleas," of cases when appeals may be 
brought, and the manner of hearing and determining them ; 
but there was no authority conferred by these provisions upon 
the courts of common pleas to require security for costs to be 
filed. There was no power or authority conferred by law 
upon the common pleas to adopt the general rule they have 
made in this case, and any order made under it^ requiring a 
plaintiff appellee to file security, must be void. It was an act 
of legislation by the court 

M. T. Reynolds, rdalor's counseL 
A. Ford, rdcUat^a aMomey, 
D. BuRWELL, defendants^ cowMd. 
J. F. Starbuck, defendarUB^ aUomey. 

Bronson, Chief Justice. This case comes within the settled 
principle that this court will not interfere by mandamus to con- 
trol the practice or^judgmentsof other courts. We h&ve no 
such jurisdiction. Motion denied. 



The People ex rd. Abraham D. Van 7alkenburqh agt 
Abel Sags ei ai., Commissioners of Highways, &c. 

A rule entered, granting an altemati?e mandamos, may properly be entitled in the 
cause. AffidcmUj upon which an apulication for an altematiye mandamna la 
firanded, should not be entitled. 
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The Pedple t^ Manlej. 

February Term, 1846. 

Motion by defendants to qnash an altematiye mandamns^ 
and the rule granting it. 

This motion was made to vacate the rule authorizing a man- 
damus to issue, entered on the 11th of December last, and also 
to quash or supersede the writ, on the ground that the rule was 
improperly entitled, and was unauthorized by the court. The 
rule was entered entitled as above. It was insisted by defend- 
ant's counsel on the argument, that a rule for a mandamus 
could not properly be entitled in the cause ; the entitling should 
iave been, " In the matter of, &c., for a mandamus, &c." 

The chief justice held that the rule was properly entitled ; 
he said the affidavits for an application for a mandamus should 
not be entitled at all, but after the order was granted by the 
court, the rule might properly be entitled in the suit The 
defendants' counsel urged, on the merits, that the rule was 
entered for more than was granted by the court. 

*J. H, Reynolds, defendants^ counseL [*61] 

Wm. H. Tobey, defendants' aUomey. 
John Koon, relator's counsel and attorney, 

Bronson, Chief Justice. The affidavits are conflicting as to 
what was said at the time the mandamus was ordered ; and on 
looking at the whole case, I see no sufficient ground for grant- 
ing the motion. 

Motion denied. 



>*^^« 



The People ex rel Mary Manley agt James Manley. 

A motion for a habeas eorptts^ for the purpose of awarding the custody and care of 
children to one parent, is addressed to the discretion of the court {2 Jt S. 
148, §§ 1, 3 ; The People agt. Chegarofy, 18 Wend, 637.) A AUl disclosure of 
aU the facts and drcumstancee in relation to the ability of both parents will be 
required, before allowing the writ to bring the children into court 

FAruary Term, 1846. 

MonoN by Mary Manley for a writ of habeas corpus. The 
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petition of Mary Manley showed that she was the wife of 
James Manley ; she and her husband were living in a state of 
separation without being divorced ; she was married to him 
many years since ; there were two minor chUdren of such mar- 
riage living, to wit : Beza Manley, aged 12 years, and John 
Manley, aged 4 years ; her husband left her in the fall of 1843| 
and took the two children and a maid servant who lived with 
them, and most of the fomiture and property in the house; 
and from that time she had not seen or directly heard fix)m 
him ; she was informed that her husband was then living with 
the maid servant as his wife, who had had one child by him ; 
that her two children were living with them, and they received 
much severe and cruel treatment from the maid servant ; that 
they were exposed to injury from the examples of vice con* 
stantly before them, the children desired to return to their 
mother, and she was exceedingly anxious to have them under 
her care and provide for their wants, and furnish them with 
support and education. She, jtherefore, prayed that the writ 
of habeas corptu provided by statute in such cases might be 
issued, directing that the children might be brought into this 
court, that the matters might be examined, and that the care 
and custody of the children might be awarded to her. 

J. A. Spencer, counsd, 
0. S. WiLLiAics, aUamey. 

Bronsok, Chief Justice. The motion is addressed to the 
discretion of the court (2 R S. 148, §§ 1—8 ; The People agt 
Chegaray^ 18 Wend, 687) ; and the case ought to be more fully 
stated. We ought to know something about the 
[*62] ability of the mother to provide for the children ; *and 
also about the pecuniary condition of the father. It is 
quite possible that the fether would not be able to obey the 
writ, by bringing the children into court, should the motion 
be granted ; and it is also possible that the mother could not 
provide for the maintenance and education of the children, 
should they be committed to her charge. We must have a 
more full statement of &cts. Motion denied. 
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Henry F. Mabbett and Wm. MuLLiGA#agt. Wm. A. JCelly 

and John C. Kelly. 

Where a judgment is entered for the penalty in a had hand suit, the damages 

flhonld be aaaetted in the originai action. (2 K S, 358, §§ 12--14.) 
If the damages are assessed in the bail bond sait, it is a void proceeding, of whi(!h 

the delendant in the bail bond salt is not affected, unless execution iaigeuedtoT 

the damages assessed. 
Taxing costs without notice is a ground for asking a re-taxation ; but not for set- 

ting aside the judgment 

February Term, 1846. 

Motion by defendant Wm. A. Kelly, to set aside the writ 
(£ inquiry, judgment record and other subsequent proceedings 
in this cause, for irregularity. 

This suit was commenced upon a bail bond executed by the 
defendants to H. Wetherby, Esq., sheriff of Onondaga, in the 
penalty of $1,000. conditioned that John C. Kelly should ap- 
pear in an action of trover commenced by the plainti£& against 
John C. Kelly, by capias issued out of the court of common 
pleas of Onondaga, by putting in special bail in twenty days 
after the return day of the writ, Ifc. The defendants appeared 
in this action and demurred to the declaration, and Judgment 
was rendered in favor of the plaintiffs on the demurrer as friv- 
olous, at the last October term of this court On the 7th of 
November last, a writ of inquiry of plaintiffs' damages was 
executed on notice to defendants' attorneys in tiiis suit. On 
the 24th of November writ of inquiry was filed, and on the 
29th of November judgment was perfected. The papers for 
the motion stated that no declaration had been filed in the origin- 
al action, that the writ of inquiry was in the suit on the bail 
bond; also that no notice of taxaiion of costs was served. One 
of defendants' attorneys stated that he appeared on the execu- 
tion of the writ of inquiry solely, for the purpose of objecting 
to the regularity of the proceedings ; that he objected to plain- 
tiff' proceedings as irregular ; that he did not appear for the 
purpose of cross-examining plaintiff' witnesses, although he 
asked scoae questions of one of the witnesses. Plaintiff' pa- 
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pers stated that one of defendants' attorneys did appear 
[*63] and crossexAiine a witness. *Defendant moved on 
the ground that the writ of inquiry should have been is- 
sued in the original action in the Onondaga common pleas ; 
also on the ground that damages could not be assessed, until a 
declaration had been filed in the original action in the common 
pleas, and on the ground that no notice of taxation of costs had 
ever been given in the cause. 

Plaintiff claimed that the judgment, entered for the penalty 
on the demurrer as frivolous, was regular ; plaintiff had a right 
to enter up that judgment when it was rendered, before any 
damages were assessed ; that the writ of inquiry should have 
been executed in the original action, but it was a mere irregu- 
larityj which it was insisted defendant had waived by appear- 
ing and cross-examining a witness. If the writ of inquiry was 
a nullity^ then there was no necessity to move to set it aside, 
imtil an execution had been issued for the damages found by it 
But no execution had been issued. The plaintiff might yet 
file his declaration and assess damages in the original aciion. 
As to the notice of taxation of costs, it was insisted it was not 
a ground for disturbing the judgment, but only for a motion for 
re-taxation^ which the defendants did not ask. 

Mr. Oomstogk, defendants* counsel 
NoxoN & Co., defendants* aiiomeys. 
A. Taber, plaintiffs* counsel. 
Forbes & S>KEhj>0N, plaintiffs* aUomeys. 

Bbonson, Chief Justice. Judgment has been properly en- 
tered on the bail bond for the penalty. But the plaintiflfe have 
made a mistake in executing a writ of inquiry of damages in 
the bail bond action. (2 B. S. 358, §§ 12, 14.) But this void 
proceeding has not injured the defendants. The plaintiff 
have not acted upon it ; no execution has been issued on the 
judgment. Before that is done the plaintifis will probably 
assess damages in the original action. If they do not, 
it will be time enough then to move. At present^ there 
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is no irregularity which has injured or can affect the de- 
fendants. 

Taxing costs without notice is a ground for asking a re-tax- 
ation ; but not for setting aside the judgment. Motion denied 
with costs. 






In the matter of Minard S. Thresher agt Eugeks 

Keteltas. 

In an affidavit made for a dispoeseaaory snmmons to remove a tenant under the 
statute : it was held, that the landlord deecribing himself *' as trustee of the 
estate of A. B., deceased,'* that he " now owns said premises and holds said 
kase as sole trustee of said estate^" was a sufficient description as landlord of 
the premises. 

February Term^ 1846. 

MonoN exparte on behalf of Thresher for a certiorari 
It appeared *that Thresher had been dispossessed [*64] 
of certain premises in the city of New- York, by pro- 
ceedings under a summons issued by Wm. G. Sterling, Esq., 
an assistant justice of the city of New- York, upon an affidavit 
made by Keteltas. It was stat.ed as a ground of certiorari, that 
the affidavit produced before the assistant justice did not show 
safficiently that Keteltas was landlord of the premises. The 
affidavit made by Keteltas, before the justice, stated that part 
in relation to his being landlord as follows : " being duly 
sworn says, that Minard S. Thresher, as tenant^ is justly in- 
debted unto deponent, as trustee of the estate of John OardncTj 
deceased^ in the sum of," &c. ; " thut deponent, and one Thom- 
as S, McCarty, as trustees of the estate of John Gardner, de- 
ceased (without, however, being described as such in the agree- 
ment), on the 23rd day of November, 1836, leased said 
premises to John H. Gardner, for the term of nine years, from 
May 1st, 1837 ; that said McCarty has since deceased, and 
deponent now owns said premises and holds said lease as sole 
trustee of said esiate,^^ &c. 

B. N. MosBisoN, counsel and atiomei/. 
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Bronson, Chief Justice. It sufficiently appears, from the 
affidavit, that Keteltas was the landlord. Motion for certiorari 
denied. 



^ m^m »i 



David F. Babstow agt Julius 0. Thobne and Isaac H. 

Storm. 

Where an under sheriff leyied upon and sold defendants' personal property upon 
a ytimor judgment execution and levy^ and paid over the money oollected upon 
the execution to plaintiff's attorney, disregarding a prior judgment execution 
and levy by a deputy sheriff, as intended to hinder and delay other creditors ; 
it waa Jidd on motion by plaintiff in the oldest judgment and levy, to compel 
the sheriff to pay over the amount he had collected on the oldest execution; 
that the plaintiff had his remedy against the sheriff if he had been injured ; and 
the motion was denied with costs. 

February Term, 1846. 

Motion by plaintiff that the sheriff of Oneida return the 
execution in this, cause, and pay over to the plaintiff's attor- 
ney the whole amount of money made from the sale of defend- 
ants' property. 

An execution was issued in this cause and put into the hands 
of Lent, deputy of the sheriff of Oneida, on the Slst of Decem- 
ber, 1844, for $1,181.05 and interest from 10th February, 1844. 
On the 18th of February, 1845, the deputy Lent took an in- 
ventory of the personal property of the defendants, on which 
he levied, consisting of dry goods, crockery, hardware, &c., 
being the remnant of a store of goods. Lent took a receipt 
fix)m a responsible freeholder for the delivery of the property. 
Lent advertised the property for sale on the 28th of 
[*65] February, to be sold on the 6th *March, at 10 o'clock, 
A.M., at the store of defendants. Plaintiff's attorney 
consented to an adjournment of the sale to the 17th of March, 
for the reason that the defendants alleged that they expected a 
man from Pennsylvania within a short time, to let them have 
funds to pay off the judgment. On the 17th of March defend- 
ants again desired a postponementi as the individual from 
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Penosylvama had not arrived ; it was stated by them that a 
letter had been received from him, that he expected to be there 
in a short time. Plaintiff's attorney consented that the sale 
might be postponed to the 7th of April ; defendants stated that 
if the individual did not arrive within a week, one of them 
would go there in order to obtain the money. The deputy 
Lent stated that the amoimt of goods levied upon was not 
near sufficient to satisfy the execution. About the 1st of 
April, John S. Eay, under sheriff of Oneida, informed Lent, 
that he (Bay) had levied upon the same goods which Lent had 
previously levied upon, and had advertised to sell on the 5th 
of April. Lent informed Eay he had previously levied, and 
was to sell on the 7th of April. On the 6th of April Eay sold 
the goods levied upon by Lent, Lent being present and for- 
bidding the sale. It was alleged in plaintiff's papers, that the 
sale of the property was postponed, solely for the reasons 
stated, with an expectation that defendants would realize the 
money and pay the judgment, without a sale of their property, 
and was not done to hinder or delay creditors. 

It appeared from the papers in opposition to the motion, 
that on the 5th of February, 1845, an execution was issued 
oat of this court on a judgment rendered on the 4th January, 
in fevor of Isaac T. Storm, Charles Storm, and Isaac I. Cooper, 
plaintiffs, against the defendants in this cause, for the sum of 
$241.45, and delivered to Eay, under sheriff of Oneida, who 
in March levied on all the property of defendants he could 
find, including the remnant of a store of goods. On the 5th 
of April following, he sold the property and received on such 
sale $112.47, besides expenses, which amount he paid over to 
plaintiff's attorney in the execution received by him ; the 
amount was endorsed on the execution and the execution 
was returned and filed. Eay denied that Johnson, plaintiff's 
attorney in this cause, ever requested him to pay over the 
money he had received upon the execution in this cause, be- 
fore he had paid it over as stated. 

Eay also stated, that the defendants, from the winter of 
1844 up to the time of the sale, were engaged in the mer- 

Vol. il. 6 
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cantile business, at Annsville, in the county of Onei- 
[*66] da, and during the spring, summer and fall of *1844: 
they had a large amount of goods, and during all 
that time he was informed and believed defendants had 
no other property liable to execution, except such as was 
in and about their store ; also that during all of the year 
1844, and up to the time he levied on the goods of de- 
fendants, they were engaged in carrying on their store 
and disposing of their goods and property like other mer- 
chants, as sole and exclusive owners thereoi^ without any 
apparent hindrance or molestation whatever ; that, during 
the summer and Ml of 1844, he had other executions 
against the defendants, that when he went to collect them, he 
was always met by an execution issued in this case by B. P. 
Johnson, attorney, and the claim that such execution was the 
first lien on the property of the defendants, and that it was 
large enough to consume all their property. 

Bay further stated that it appeared &om the law register of 
B. P. Johnson, Esq., that on the 18th March, 1844, an execu- 
tion was issued in this cause and delivered to M. L. Kenyon, 
a deputy sheriff and that again in the month of August, 
another execution was issued and delivered to Keuyon, the 
first one having been returned as stated in the register. Ray 
stated that when he received the execution as stated by him 
the defendants had disposed of nearly all of their property, 
and it was still claimed by defendants that Ray could not 
take the property, because it was subject to an execution in 
this cause ; still he thought executions in this cause had been 
used long enough to keep oflf other creditors, and he went on 
and levied and sold. 

Ray also stated that after he had levied, Lent, the deputy 
sheriff, showed him the executioii in this cause (issued by 
Johnson on the 81st Dec., 1845), in presence of 0. B. Matte- 
son, and upon inspection of it, it plainly appeared that the 
teste of the execution had been altered, by striking out the 
words " Academy in Utica, the first Monday in July," and 
inserting in their stead the words '^ 2nd Monday in October, 
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at the Coart House in the city of Bochester," and tliat Lent 
informed him and Matteson, that after he (Bay) had levied 
xipon defendants' property, Johnson called on Lent and took 
the execution and altered it in teste thereof as stated ; and that 
Lent informed them he would swear to the fact if necessary. 
Lent had since left this part of the country, and his affidavit 
could not be procured. Bay also stated that he had seen 
Johnson's law register, in which this cause was entered, that 
from the entries therein, it appeared that the execution which 
was delivered to Lent had been altered. Bay also stated that 
lie had made search, and the execution in this cause could not 
be found returned. The &cts stated by Bay were substan- 
tially corroborated by other affidavits. 

^James Edwards, plmntijfs counsel [*67] 

B.' P. Johnson, plaintiffs attorney. 
C. H. DooLlTTLB, counsel apposed, 
Matteson & Doolittlb, oMomeys opposed. 

Bbonson, Chief Justice. On looking into the papers, lam 
coniSrmed in what was said on the argument The sheriff 
has paid over the money on the junior execution, and the 
plaintiff, Barstow, if he has been injured, has a complete 
remedy by action; he can sue for the money, or rule the 
sheriff to return his execution, and then sue for a fiilse return. 

Motion denied, with $7 costs. 



Lbwis Keefer, defendant in error, agt. Henry L Ejeefsb, 

plaintiff in error. 

A qaestion of the statate of limitalions to a writ of error can be taken advantage 
of only by plea (II Wend. 622.) 

Wliether a bill of exceptions has been ogned by enough jndges, is a qaestion 
which does not arise on motion. If there is not a legal bill of exceptions, the 
plaintiff in error can only rely upon errors in the judgment record. 
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Keefor i^ Keefer. 

Whem a dafondant ia error moves t6 set aside a writ of error aud bin of ezoep* 
tions for ixregularity, in not noticing the bill of exceptions for settlement 
within the time required by the roles of courts he will be defeated ; where the 
plaintiff in error shows that the attorney for defendant in error consented or 
did not object to go before a judge for settlement^ after the time had expired. 

Fdrmry Term, 1846. 

Motion by defendant in error to set aside writ of enoTi 
bill of exceptions and subsequent proceedings in this causey 
for irregularity. 

On the part of the defendant in error, it appeared that this 
cause originated in a justice's court, commenced by Lewis 
Keefer against Henry I. Keefer ; Lewis Keefer obtained judg^ 
ment over $25. Henry L Keefer appealed to the Dutchess 
common pleas. On the 26th September, 1843, the cause 
having been brought on for trial, the court non-suited the 
plaintiff, Lewis Keefer, and a rule for judgment of non-suit 
was then entered. On the 28d November, 1848, the attorney 
for Lewis Keefer served upon the attorney for Henry L 
Keefer a copy bill of exceptions in the cause ; a written stipu- 
lation having been given, giving sixty days to serve the ex- 
ceptions, and sixty days were also given to propose amend- 
ments to the bill ; within sixty days amendments were pre- 
pared, and on the 18th Ja^iuary, 1844, were served on A. L. 
Pinney, Esq., attorney for Lewis Keefer, by leaving them 
with his wife at his place of residence, he being then absent 
j&om home and no one beipg in his office; another copy 
amendments was enclosed and addressed to A. L. Pinney, 
Esq., at Albany, and postage paid, where A. L. Pinney was 
residing during that winter. On the 28th July, 1845, a notice 
was served by Pinney on W. Eno, attorney for Henry 
[♦«8] I. Keefer, that the bill of exceptions would be settled 
before Judge Woodworth, before whom the cause was 
tried on the 4th of August, 1846. On the 4th of June, 1846, 
the record of judgment in the cause was filed in the Dutchess 
•county clerk's office. On the 16th October, 1846, Pinney 
served notice on Eno, that a writ of error had been brought 
to remove the judgment and proceedings into this court; 
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which writ was tested in July, and returnable in October, 
1845 ; also at the same time notice of bail, &a, were served. 
On the 18th December, 1845, the writ of error and return 
were filed. 

Eno, attorney for defendant in error, alleged that the bill 
of exceptions was settled under the rules of the Dutchess com- 
mon pleas, according to the amendment served, which pro- 
vided, that if the party omitted, within four days thereafter, 
to notify an appearance before the judge, alter the other 
party had proposed amendments, the opposite parly should be 
deemed to have agreed to the amendments as proposed. He 
also alleged he had not directly or indirectly consented that 
the time for settling the bill of exceptions should be any aif- 
ferent from that prescribed by the rules of the court, or that 
any notice of appearance before the judge, to settle the samQ, 
should be waived ; that he did not attend before Judge Wood- 
worth at the time noticed, nor any other time, to settle the 
bill of exceptions, and had never agreed to settle it before 
Judge WooDWOBTH. He also alleged that the amendments 
served were not allowed and incorporated in the bill of ex- 
ceptions, except one amendment, the most material being 
omitted. Defendant in error made the following points : 

1st The writ of error was not brought in the two years 
prescribed by the statute (2 R S. 493, § 21 ; 11 Wend. 622) ; 
and insisted it was not brought till perfected and filed in the 
clerk's office. 

2d. The bill of exceptions was irregular in being signed 
by only one judge (13 John. 821) ; remedy, to set aside on 
motion. (10 W&fidL 255). ' 

3d. The bill of exceptions was made wrong, the amend- 
ments should have been adopted {Bvle 20) ; Dutchess com- 
mon pleas. 

4th. The certificate of the judge was before record filed 
{Se88. Laws, 1836, 794). 

It appeared on the part of the plaintiff in error, that Pinney 
informed Eno, about the time the bill of exceptions was served, 
that he had loil his x)apeis and the charge of this cause in the 
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hands of Walter Reynolds, Esq. (Reynolds and Eno residing 
at the same place), as he expected to be absent from home 
and would not be able to attend to it, and service of papers 

could not be made on Reynolds. Reynolds made out 
[*69] the bill of *exceptions and served it. In December, 

1848, he (Pinney) left home for Albany, and remained 
there till May, 1844. Some time after the June term, 1844, 
of the Dutchess common pleas, he found in his oflBce a copy 
of amendments to the bill of exceptions proposed 4)y Eno ; 
that soon thereafter, he spoke to Eno about settling the ex- 
ceptions, and asked him if they should go down before Judge 
Jackson, first judge of Dutchess county, and settle them. 
Eno replied that he supposed he could compel him (Pinney) 
to take his amendments as proposed ; he (Pinney) told him 
he thought not. It was then understood between them, that 
they should wait until the September term of the common 
pleas, when they would see Judge Jackson at court, and then 
settle them. At the September term of the courtj Pinney 
spoke to Eno about settling the exceptions ; Eno said he had 
not got his papers in the cause with him ; Pinney asked Eno 
what was to be done about it ; Eno said he must either get 
them before court was over, or it would have to go off until 
the next term of the court Pinney heard no. more from it 
at that term. At the February term, 1845, Judge Jackson 
did not attend court ; between that time and the next June 
term, Pinney spoke to Eno about going to Fishkill before 
Judge Jackson, and settling the exceptions, as Judge Jack- 
son's term of judge had expired, and he would not attend court 
again. Eno replied that he believed Judge Jackson did not 
try the cause, it was tried before Judge Woodwobth and the 
bill would have to be settled by him ; Pinney told Eno to 
fetch his papers at the next June term (1845), and Judge 
WooDWORTH would then settle the exceptions. At the June 
term, Pinney spoke to Eno in relation to going before Judge 
WooDWORTH to settle the exceptions ; and Eno replied, " Oh, 
let that matter go ; " Pinney answered he could not. Pinney 
then had suspicions that Eno did not intend to settle the ex* 
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ceptions ; and he thereupon served the notice for settlement 
on the 28th July, 1845, for the 4th of August following ; 
when the bill of exceptions was settled and signed by Judge 
Wood worth; such of the amendments proposed by Eno was 
adopted by the judge, as he said was correct, being a part of 
several of the amendments which were incorporated in the 
bill of exceptions. 

It was stated that Walter Reynolds, Esq., died in January, 
1844. Pinney stated that he never received any amendments 
while in Albany, and no amendments or notice of amend- 
ments, except those found in his office, as before stated ; he 
was not aware that the costs had been taxed, or record filed 
until a few days before the last Monday in September, 1845 ; 
he never had been served with a bill of costs and notice of 
taxation. 

C. Stevens, counsel moving. [*70] 

Wm. Eno, attorney for defendant in error. 

R W. Peckham, counsel opposed, 

A, L. Pinney, attorney for plaintiff in error. 

Bronson, Chief Justice. The affidavits and notice of mo- 
tion seem to point at nothing beyond a supposed irregularity 
in settling the bill of exceptions, and as to that, the motion is 
sufficiently answered in the opposing papers. If it was in- 
tended to make a question, whether the statute of limitations 
had not run upon the writ of error, that should have been 
done by plea. (11 Wend. 522.) Whether the bill of excep- 
tions has been signed by enough judges, is a question which 
does not arise on. motion. If there is not a legal bill of excep- 
tions, the plaintiff in error can only rely upon errors in the 
judgment record. As to the judge's certificate, I am unable 
to see what objection the defendant in error intended to make ; 
of course the plaintiff in error could not know what he was 
required to answer. Motion denied. 
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* Clark Masox agt Lewis Mcx)re ei oL 

An aflUaTik of merits for m motian, akatmg tiie defendant has a d^enee s/pon the 
marik i» Ae pimmfifs dem a md am tkepnmimftjf mote, <faL, is defective, and wiU 
be held bad. 

FAruary Term, 1846. 

Motion by defendant to cbange the yenne. 

This motion was denied on a defect in defendant's affida- 
vit; that part of the affidavit which swore to merits, and the 
part objected to, read as follows : " that the said defendants 
have a good and substantial defenct upon the merits to the plain" 
tiff^s demand on the promissory note^ on which this action is 
brought, as this deponent is advised by their said counsel, Ac" 

W. J. CORNWELL, defendant^ eounael 
J. S. Jenoks, dejendants^ aUomey, 
R W. Peckham, plaintiff's counsel 
H. K. Jebojie, plaintiffs attorney, 

Bronsok, Chief Justice. Denied the motion with $7 costs, 
for the defect mentioned in the affidavit 



^ ^♦^ 



JoHK C. Pegs; plaintiff in error, agt Abraham WrrBEOK, 

defendant in error. 

Papers for a motion hy defendant in error to set aside a oommon law certiorari, 
directed to a sapreme court oommisBioneri should be entitled A. B^ defendant 
in error, agt TheFlBople ex. f«2L CL D^ plaintiff in error. 

February Term, 1846. 

Motion by defendant in error to set aside a common law 
certiorari. 

On the 5th June, 1845, a rule was granted by this court on 
the application of Peck, plaintiff in error, allowing a common 
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law certiorari to issue, directed to Isaac Prayn, Esq.^ 
SQpTeme court commissioner, to remove *proceeding8 [*71] 
bad before him, on an application of Witbeck against 
Peck, under the act to abolish imprisonment for debt and to 
panish fraudulent debtors, passed April 26, 1881. It was 
objected by counsel for Peck, that the papers for this motion 
were not properly entitled (being entitled as above, except 
that the title was reversed) ; they should have been entitled, 
Witbeck ads. The People ex rel. Peck, Jtc. It was a matter 
before a commissioner. 

J. H. Reynolds, defendants caunseL 
R V. Groat, defendants atUyrney. 
P. Cagger, plaintiff^ s counsel. 
M. Sanford, plaintiffs oMomey, 

Bronsok, Chief Justice. Sustained the objection, and de- 
nied the motion with $7 costs. 



■«-^*< 



Wm. Woods, general guardian, &c., agt David Hartshorn. 

An attomej is not botind to take papers fix>iii the poet offioe, senred on ^i™, 
where they are directed to another poet office and are forwarded to the poet 
oiBoe where the attorney reeidee, charqed wUh potiage. 

Fdrruary Term, 1846. 

Motion by defendant for judgment as in case of non-suit. 

Defendant moved on the usual affidavit. Plaintiff's attor- 
ney opposed, on the ground that the cause was not at issue ; 
he stated that the name of the plaintiff's attorney and resi- 
dence, to wit, "Auburn, N. Y.," was printed on the copy 
declaration served in this cause ; that he had never received 
any plea or notice in the cause, but had been informed that 
papers of some kind in the cause were received in the Skane- 
atelas post office, directed to him and charged with postage, 
but he had never seen or received them. 
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Brown agt Tedder. 

B. H. TyIiSB, d^endants^ attorney. 
M. T. Beykolds, plaintiffs^ oounaeL 
G. Undebwood, plaintiffs^ attorney. 

Bbonsok, Chief Justice. Denied the motion with costs, 
without prejudioe, on the ground that there was postage 
charged on the letter to plaintiff's attorney, from Skaneatelas 
to Aubnm. 

Three other canaeS| same plaintifls and different defendants, 
decided on the same gronnd. 



►♦^ » 



LuciNA Bbown agt Abbahak Ybddeb. 

Where defendants attorney, in a lett^ to ptaintifTs attorneySi stated " that if it 
would be more oonyenieDt to them to tiy the cause at anj other time than 
Novemberi he would agree to pat over/* and afterwards moved for judgment 
as in case of non-suit for not noticing and tiying the cause at Noyember dr- 
ouit BM^ that he was precluded on the moticm, bj his agreement in the 
letter. 

Fdnuary Term, 1846. 

MonoN by defendant for judgment as in case of non- 
suit. 
[*72] Defendant *moyed on the nsnal affidavit for not no- 
ticing and bringing cause to trial at Noyember circuit, 
1845, at Johnstown, Fulton county. Plaintiff's attorneys 
produced a letter received from defendant's attorney in an- 
swer to one, requesting defendant's attorney to admit cer^ 
tain &ct8, &c. ; at the bottom of the letter was written as fol- 
lows : " P. S. If it will be more convenient to you to try the 
cause at any other time than November, I will agree to put 
over. H. L." Plaintiff's attorneys stated that there was time 
enough, after the receipt of the letter, to have noticed the 
cause for November (Hrcuit, and they should have done so, 
but for the information stated as above. 

D. BuRWELL, defendants counsel. 
H. Line defendants attorney. 
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Crosby agt. Taylor. 

Mr. Comstock, plaintiff '« counsel. 
NoxoN & Co., plaintiff^s attorneys. 

Bronson, Chief Justice. Denied the motion, costs to abide 
the eyent, on the agreement contained in the letter. 



■4-^*< 



Stephen Crosby agt Albert Taylor. 

Where a motion is made for judgment, as in caae of non-stnt) and the plaintiff 
shows that no cause of as young an issue was tried at the oirouit, the motion 
will be denied, costs to abide the everU. ' (10 Wend. 692.) 

fibruary Term, 1846. 

Motion by defendant for judgment, as in case of non-suit. 
The plaintiff noticed the cause for trial at November cir* 
cuit, 1846, in Montgomery. On the 8d November, defend- 
ant's attorney received fix)m plaintiff's attorney notice of 
countennand of his notice of trial. Defendant's attorney re- 
fused to receive the notice of countermand, unless his costs, 
which he had incurred under the notice of trial, were paid. 
Plaintiff showed that at the same time notice of countermand 
was served on defendant's attorney, he also served a stipula- 
tion to try the cause at the next May circuit in Montgomery. 
Plaintiff also showed, that no issue of a later date than the 
issue in this cause was tried at the Npvember circuit, and that 
if this cause had been put upon the calendar, it could not 
have been tried at the November circuit : it would not have 
been reached. 

R H. Tyler, de/endanfs aMomey. 
P. Cagger, plaintiff^s counsel. 
J. Wendell, plaintiff^ s aUomey. 

Bronson, Chief Justice. Denied the motion without preju- 
dice, the costs to abide the event. This follows the case in 
10 Wend. 692, as to the costs ; the attorney made the motion 
in good faith, no doubt 
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[*78J *CHAitLK8 Cook ag John Finch. 

Where de&olt is entered, and defendant's attorney, some twenty days after he la 
informed of it, tenders a plea^ Ac, and offers to pay all coats, and the plaintiflTs 
attorney refbses to accept of the tender, on the ground of delay, and a motioii 
is made by defendant's attorney to set aside the default, Ao, the motion will 
be granted on payment of all costs, €xcq4 the costs of the fnotioti, which would 
have been allowed io defendant, if he had not delayed in making tender. 

February Term, 1846. 

MonoN by defendant to set aside de&ult and subsequent 
proceodings. 

Narr served November 26, 1845. November 29, defend- 
ant's attorney served affidavit and notice of motion to change 
the venue and copy order staying proceedings on plaintiff's 
attorney (not being aware of the 95th rule, he supposed the 
order to stay enlarged the time to plead). On the 18th De- 
cember, default was entered. On the 26th December, plain- 
tiff's attorney received a plea of the general issue. On the 
same day he returned it to defendant's attorney, stating that 
the de&ult had beefii entered, and refused to accept it ; imme- 
diately defendant's attorney wrote to plaintiff's attorney, and 
offered to pay his costs of de&ult and subsequent proceedings, 
if He would open the de&ult, to which he received no answer. 
On the 19th January, 1846, defendant's attorney tendered 
plaintiff's attorney a plea of affidavit of merits and affidavit 
of excuse for not having pleaded in time, and offered to pay 
costs of de&ult and subsequent proceedings, which plaintiff's 
attorney revised to accept, for the reason that, under rule, 20, 
defendant's attorney was required to make the tender as soon 
as he knew the de&ult was entered. 

E. Van Buren, defendants aUorMy. 
L. N. B. Vandkrlip, plodntiff*8 aUomey. 

Bronson, Chief Justice. Granted the motion on paymont 
of costs, except the costs of this motion. 
Costs of the motion were not allowed, because the plaintiff's 
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attoia^ refused to acoept the costs tendered witli tlie plea, 
&c Costs of the motion would have been allowed to de- 
fendanti if he had not delayed some twenty days in his tender. 



■^ ^ ■ ^ » 



William A. Hunt agt Thompson Northrop. 

A motion made for an attachment, to compel a party in mterest to pay ooets, will 
be denied with coeta, where the partj against whom the motion is made de- 
nies that he has any interest in the demand upon which the suit was brought. 

Fdymary Thrm^ 1846. 

Motion by defendant for an attachment against a plaintiff 
in interest, to collect costs of judgment of non-pros. 

This suit was cominenced in *January, 1845, on a [*74] 
promissory note, made by the defendant, payable to 
Bobert A. Robinson : note dated April 26, 1841. The de- 
fendant pleaded his bankrupt discharge, &c. Plaintiff's 
attorney then proposed to defendant's attorney to discontinue 
without costs, which was reftised; and defendant's attorney 
subsequently entered judgment of non pros, and issued execu- 
tion, which was returned unsatisfied. Defendant alleged that 
Bobert A. Robinson, the payee of the note, was the party in 
interest^ that Hunt was nominal plaintiff merely. 

Robert A. Robinson stated that, in the month of December, 
1844, he transferred the note in suit to Asa Robinson, for a 
valuable consideration, since which time lie had had no interest 
in it, or the money due upon it ; that no part of the note had at 
any time been paid to him, nor to any other person on his 
behalf^ although Northrop, before such transfer, frequently 
promised fo pay him. 

Gbo. White, defendants counsel and attorney. 
C. Stevens, plaintiff ^s counsel 
John Cubrey, plaintiff^s attorney. 

Bbonson^ Chief Justice. Denied the motion, with $7 costs 
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OD the groond tint Bofaert A. BobiosoD bad denied that lie 
the paitj in interest. 



StAifirsL Frost ei al agt Jacob R Flist, imp'd, &c. 
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February Term, 184& 

Motion b j defendant to set aside senrioe of dec]aration*and 
sabseqnent piooeedingS| for irr^olarity. 

Flinty the defendant^ swore that the declaration was served 
on him on die 10th day of December, 1815. It was stated in 
defendant's papers that no declaration in this canae wbs filed 
on the 10th of December, 1845, or any time previous thereto, 
and offered to read a certificate firom the clerk to show that 
taictf which was objected to, becanse it had not been served ; 
the objection was sustained, and the certificate of the derk 
rejected for that reason. 

Plaintiff' attorney produced a letter, in which he enclosed 
the declaration in this cause to the derk at XJtica, requesting 
it to be filed, which was dated December 10, 1846, which 
letter was returned to plaintiff's attorney, and, as appeared 
firom it, the words written across it^ ^Done December 10, 
1845, J. L. B." It was sworn to in plaintiff's papers, ihat the 
letter was mailed at Fort Pkin on the 10th, and re- 
[*75] cdyed back *firom Utica on the 11th December. On 
the 10th, in the eyening, the declaration was seryed 
on defendant. 

P. Caggeb, defimdanfs oounseL 
J. Wendell, defendanCs aUcmey. 
H. Adams, plaintiffs'' counsel. 
H. C. Adams, plaintiffs^ cMcmey, 
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Bogardus agt. Doty. 

Bbonsok, Chief Justice. Thought the weight of evidence 
produced was in &yor of the service on the 10th, and denied 
the motion with costs. 



i^ ^♦< 



Bachsl Bogabdus agt. Jambs Doty and Frederick 

COTTINO. 

Where a defendant moree to perpetually stay execution, or satisfy the judgment, 
on the ground that the judgment has been paid, and sworn copies of the re- 
ceipts of payment are produced, and part of the payments having been ex- 
plained on the part of the plaintiff, in such a manner that the motion on that 
ground is defeated; and the defendant then seeks to be let in to defend on the 
merits, he must have a regtdar affidavit ofmeriisjbr the motion ; the receipts of 
' payment produced are not such evidence of merits as to dispense with a regu- 
lar affidavit of merits. 

FAruary Term, 1846. 

Motion by defendant, Doty, for a perpetual stay of execu- 
tion, and for an order declaring the judgment satisfied. 

Judgment was entered in this cause in the court of common 
pleas of Dutchess county, on or about the 13th September, 

1844, for damages and costs, $560.54. On the 17th February, 

1845, the judgment was assigned to John Cot ting by the 
plaintiff. On the same day and after the assignment, A. 
Wager, Esq., paid to John Cotting, on the judgment, $268.02, 
and took his receipt, a copy of which was produced and read. 
On the 31st July, 1845, John Cotting prosecuted the judg- 
ment in this court, and served a copy of the declaration on 
defendant Doty only. On the 14th of August, A. Wager, 
Esq., served notice of retainer on plaintiff's attorney, for de- 
fendant Doty. On the 5th of September, Wager received 
notice of taxation of costs, which was the only notice received 
by him in the cause from plaintiff's attorney. On the 10th 
September, judgment was entered in the cause in this court 
for debt for the whole amount of the judgment in the com- 
mon pleas, to wit: for $560.54 and $65.61 costs. On the 
23d December last, an execution was issued for the whole 
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Bogardus agt Dot^. 

amount of debt and costs, with directions to levy on the joint 
property of both defendants, and the individual property of 
Doty only. Defendants' attorney stated that he supposed, by 
giving notice of retainer, he should be entitled to notioe of 
assessment of the damages as interest on tha judgment, and 
he then intended to have the deduction made of $268.02, 
which had been paid on the judgment, and thereby save de- 
fendant the expense of a plea and defence. Defend- 
[*76] ants' ^attorney stated that he had calculated the 
interest on the balance of the judgment, after deduct- 
ing the payment of $268.02, up to the 9th January last, and 
made the amount $866.49, which amount he paid to the 
sheriff of Dutchess, together with all the sheriff's fees, and 
took his receipt, a copy of which was produced and read. 
Doty stated that the note, upon which the original judgment 
was obtained, was given for the benefit of Cotting : that he 
(Doty) was surety. ' 

On the part of the plaintiff it "^as denied that Doty was 
the surety on the note, and dotting the principal ; bat the 
note was given by Cotting & Doty, and the funds all used in 
their copartnership business, as lumber dealers. After their 
dissolution, Cotting ascertained, on examination of their books, 
&c., that Doty would be indebted to him in about the sum of 
$1,100, and that the note held by the plaintiff was put into 
the hands of A. Wager, Esq., for collection, with the under- 
standing between Cotting and Wager that the whole amount 
should be collected of Doty ; soon after the note was left with 
Wager for collection, Cotting put into the hands of Wager 
$268.02 to apply on the note, upon the express and distinct 
understanding, between Cotting and Wager, that the same was 
to be applied only in case Cotting and Doty could settle their 
matters in a friendly way, and without going to law. Wager 
prosecuted the note to judgment against both defendants, and 
issued execution against both. It was stated that the amount 
of money paid by Wager, on the judgment, to John Cotting, 
was the same that Frederick Cotting left with Wager, to be 
applied only on the conditions mentionedi 
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-were tme ; but Iiad sworn thai, to the hesl of hia knowledge, m- 
' Jormation and heU^, they were true. 

M. T. Bktwolds, phintiff'a counsel. 

Dill, Davidson k Eqan, piaintiff'a attomega. 

N. Hill, Jr., defindants' counsel 

BradT & Maurice, defendants' aUameya, 

Bronsok, Cliief Justice. Denied the motion frith costs, on 
the gioand that the matters sought to be replied bj pluntiff 

■mora -nni. aiifRninntIv vArifitvl. 
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Biasoll ttgt DaTton. 

Bbonsom, Chief Justice. Denied tte motion, on the ground 
that one bill of goods, containiog fifty difierent items, deliT- 
ered at the some time, was in fact but one item. 



[*80] *Mabtw C. Bissell agt. Oeanok W. Datton. 

Wbere there ia a verbid agreaneni bj dafeadiuit to pa; ootta, to have oauae pnt 
over the drcuit, the pltundfT cannot have an attadtmaii tor the coUecCion of 
Buchooets. 

Taxation orcoHU atUr the day notioed for taxation, without a new DOticn totha 
opposing attorney, is irregular. 

FdmMTy Term, 1846. 

Motion hj plaintiff for an attachment against defendant 
to collect costs of circuit 

It appeared from plaintiffs papers that this cause was no- 
ticed foi" trial for .the June circuit in Allegan; countj, 1841 ; 
the plaintiff had subpoenaed his witnesses and was prepared 
fer trial, when defendant's attorney informed plaintiff's attor- 
ney that defendant would not be ready for trial at that circuit, 
on account of the absence of a material witness, and requested 
the cause put off, and the costs of the circuit should be paid. 

Plaintiff's attorney, upon the information, suffered the cause 
to go off upon payment of costs ; got his bill of costs taxed at 
$28.56, on notice to defendant's attorney ; but was never after 
able to get any part of it, from the defendant or his attorney ; 
having been in hopes that it would be paid without apphca- 



vHhtxl ytej na oe. en se er:<izii that aerrioe of iffidavit m 
taee, mizh. sooce a'aa^tat ag gi lai'e iqiortof Tc feiaa^ is not 



; '■iMifTrfaair-mBii.te.i'hrta 

Monos br •kjei:dvi& to cbac^ T«na& 

Obj«ctioQ ns msde to tbe ?a£cieiicT of defekdanVs affida- 
vit upon vtiii^ he moved : that poit objected to^ read as fbl- 
lovs: "and that, as be b advised bv the satdeoamel aad vexil; 
believe^ the defrndanis cannot Eafelv [»iMeed to the tiial of 
this cause, Titboot the testiinocT of aU and vmj cf the wit- 
nesea above named, ^instead of eocA and ejirj of th» wit- 

Q. R J. Bowiiocc, di^htdai^ 

i. H. Maghkb, dff^^ndanti atUfntof. 

F. Caggkb, piauUi^s eowud. 

J. E. Babcoce, plaoitijfi aOomey. 

Bbohsoit, Chief Jnstioe. Tboogfat this point was decided 
as IcHig ago aa the 9 WokL Motiui dented, wiA ooela, with- 
ootpiejadice. 
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Bael, Jr^ Esq^ that the matters embraced la this salt wen 
proper to be tried by a jury in a circnit court. 

Job PtERSON, ptainiife rxntnad. 
R. Christib, Jr„ pkuntiff^t aOomaf. 
Q. Stow, d^atdanis counsel. 
J. A. MtLLARl^ defendanta attorney. 

JsWETT, Jostice. It was not denied bat that the ooort 
iDay,iQ a proper case, direct that a writ of inquiry be execnted 
at the circuit. The groands which have induced courts to 
grant such indulgence are, where some difficult questiooB of 
law are likely to arise in the inqoity, to- when the facta an im- 
portant {Graham's iV. 795; 2 John. Rep. 107; IS Wend. 
653; 1 Halaled's Rep. S30). It is not pretended in this case 
that any such question of law is likely to arise ; but it is 
claimed that the application is brought within the other branch 
of the rule : that the &ct8 in the case are important. It is 
shown that both parties have a high standiug in the estima- 
tion of their fellow-citizenB ; the phuntifF a resident of an ad- 
joining state ; the defendant a resdent of the city of Troy, in 
the county of Bensselaer, where the venue in the cause is laid, 
the action being local; that>the plaintiff at the time the injury 
was inflicted, was a traveler with his wi&, with other ladies 
in company; that they had rested the night previous at a hotel 
in Troy, and were passing from the hotel to a morning train of 
cars for Saratoga Springs, when the defendant, having deliber- 
ately prepared himself with a whip, and without any intima- 
tion given to the plaintiff of such intention, in the pres- 
ence of his wife and other ladies under his charge, with- 
oat any provocation, and in view of many citizens in a 
public street in that city, and with the puipoee, not only 
of inflicting great perxmai injary, but the deepest disgrace and 
insult within his power, attacked and struck the plaindfiT with 
a whip several violent blows, be being entirely destitute 
• [*86j of any *means of defence. The power which this court 
is called upon to exercise is discretionary ; every case 



asw-xvtuL ifitAunvts ttanucoi. 
Tonier agit. DstIb. 



Mart S. R. Tobneb et aL agt Joseph Davis. 

An order granl«d bf a mpreme ccurt commigskmer, sUymg proceedings nntQ 
plaintiff's Bttomej prodaces his aotharity far coauneodag an action of qsct 
ment, ahonld state some place at which plsJntifT'e atlomej is to prodnoe the 
authority; merely signing his name as a "Judge of the County Ooort^" iiL, 
ig not BufSdenL 

Fdn-miy Term, 1848. 

Motion b; defendant to set aside de&olt, &c, for irregu- 
larity. 

This was an action of ejectment, brought to recover poeses- 
sion of a &rm in Saratoga county, vliich the defendant claimed 
in fee. The authority to commence the suit, nor a copy 
thereof, of C. Stevens, plaiutifis' attorney, was served on the 
defendant. On the 4th November last, an order 
[*87] *was granted by Thomas J, Marvin, Judge of Saratoga 
county courts and counsellor iu this court, ordering a- 
stay of proceedings in the cause until plaintifis' attorney pro- 
duced his authority to commence the suit, of which the follow- 
ing is a copy (" Title of the cause") ; " On the within affida- 
vit ordered that Cyrus Stevens, Esqr., acting as attorney for 
the plaintiff in this cause, do produce his authority for com- 
mencing this action iu the name of the plaintiBs therein, and 
all proceedings on the part or in the names of the plaintiff 
therein are hereby stayed, until such authority be prodnced. 
November 4, 1845. Thos. J. Marvin, Judge of Saratoga 
county courts, counselor in supreme court." On the 5th De- 
cember last, a copy of the order and affidavit upon which it 
was granted, was served on the plaintiff' attorney. Defend- 
ant's attorney statea that he had not been served with a copy 
of the authority, or notice thereof, in pursuance of the order ; 
and had not been served with any order or rule vacating the 
order of the judge, or any notice to vacate the order. On the 
17th November last, plaintiffs' attorney entered judgment by 
de&ult. 

It was objected to by plaintiff' oounael that the,order of the 
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WaT« agt. Banlbrd. 

were aworo, defendanta' attorney moved to have the hearing 
adjourned, on the grovind of the absence of a witness, &o^ 
and read an affidavit of defendant to that effect ; which affi> 
davit the referees decided insufficient. Defendants' attorney 
then served on plaintiff's attorney a copy of the order made 
by the supreme oourt commisaioner, and a copy of the sfS* 
davit on which it was allowed. The defendant did not Inrtber 
appear in the cause, and the plaintiff proceeded to the hearing 
and took a report in faia &vor. 

G. W. Weed, defendant^ cmmad. 
J). J. Pulling, de/mdanu' aOomey. 
John Young, ptainUffs owned, 
B. P. WlBNEB, plaintiffs attonuy. 

PlainlifTs counsel cHed 27 rule of this court, and 2 Hoioar^s 
Praciice B^aorta, 87, Larmng agt. AficJcUs. 

Broitbon, Chief Justice. Denied the motion with coBte^ 
OQ the ground that the commissioner's order was a nullity. 



OBflAinra Waver agt John Hanfoed. 

TAXATION OF OOSIS. 

FUmtary Ihrm, 1846. 

Motion by plaintiff for retaxation of defendant's costs. 

This suit was commenced by capias; defendant arrested 8d 
July, 1845. Notice of jetainer was served by defendant's 
attorney on plwntiff's attorney 5th July, 1845. No other ap- 
pearance was entered by defendant and no special bail put in. 
On the 20th October, notice to declare was served on plaintiff's 
attorney. On the 6th of November, and during the sitting of 
the court, notice of discontinuance was served on defendant's 
attorney and that plaintiff would pay costs. On the 24th 
November, defendant's attorney entered a rule for default for 
not declaring and judgment for costs. On the 12th December 
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Dimon agt Dimon. 

A. Tabsr, defendanCs counsel. 

S. F. Bktnolds, defendanCs aUomey. 

J. McKowN, plmnUff^s counsel. 

Ward & Lockwood, plamtiff*s attorneys. 

JswsTT, Justice. Granted the motioiL 



[*91] *Henry Dimon agt Daniel Ddcon. 

An affidavit fbr motion to change TGnae ahoald state that each and avory of the 
witnesBee are materia^ Ae» 

Ihbruary Term, 1846. 

Motion by defendant, at last December special term, to 
change venue. 

Plaintiff's counsel objected to the sufficiency of defendant's 
affidavit, which stated (after naming the witnesses) " who each 
and all reside in Tompkins county, are material witnesses for 
the defendant on the trial of this cause, without the testimony 
of whom, and the testimony of each and every of whom, he 
cannot safely proceed," &c. 

J. H. Collier, drfendanCs counsel. 
S. B. Bates, defendanis aiUyrney. 
A. Taber, plaintiff^s counsel 
Gates & MoKay, phintiff^s attxymeys. 

Plaintiff's counsel objected to the sufficiency of the affidavit, 
on the ground that it did not state that each and every of the 
witnesses were mcUerial, <tc. 

Jewett, Justice. Denied the motion with costs, without 
prejudice, upon the defects mentioned in the affidavit 
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Arnold agt. TbomaB. 

Outer Arnold agt Benjamin Thohas. 

WbBio k defandant is dLscbarged on Sling commoa bail, In ponHUDCe of role <£ 
this ooort, aod the bail-bond to the sheriff is delivered ap^ and the deTendant 
fau left the state, it is too lato to move to vacate the role diBcbarging defend- 
ant on commoD bul, and to reqaire bim to give BpedalbaH: the order having 
been complied with, lie could not be retaken. 

Fiimiary Term, 1846. 

Motion by plaintiff to vacate aa order of this court, dis- 
chargiug defendant on common bail. 

Oa tbe llth December, 1346, at December special term, a 
role was gr&utei by de&ult, on motion of defendant, discharg- 
ing the defendant in this cause, on his filing common bail. 
On the 22d December, a copy of the order was served oa 
plaintiff's attorney. On the 24th December, defendant filed 
commoa bail, and gave plaintiff's attorney notice of it; 
shortly afterwards, and before notice of this motion, the bwl- 
bond to the sheriff was delivered up and canceled, and a rule 
entered and notice given to declare before the end of the next 
January term. Defendant was a resident of Pennsylvania, 
and at the time of this motion was in Pennsylvania. 

Plaintiff's attorney stated that on the 29th November last, 
he mailed papers directed to Ms counsel in Albany, to oppose 
tbe defendant's motion; immediately after the copy order was 
served on him ; on the 22d December last, he wrote 
to his counsel, requesting informatioD in the ^matter, [*92] 
and, receiving no reply, again wrote on the 14th 
January last, and received an answer to the last letter on the 
26th January, by which he was informed by his counsel that 
the papers to oppose the motion had never been received by 
him, nor the first letter of inquiry written by plaintiff's attor- 
ney. Pl^tiff's attorney stated that the plaintiff would be in 
danger of losing his debt, ooless defendant was required to 
put in special bail. 

C. Stevens, plawiiff 'a counaeL 
t A. Gates, plaintiff's attorney. 
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M. T. Reynolds, drfendanSs counsel. 
J. H. Thomas, defendants atiom^. 

Bbonson, Chief Justice. The bond has beea given up, and 
the defendant left the state before notice of thia motion ; and 
further, the order had been complied vith and the defendant 
coidd not be retaken. 

Motion denied with costs. 



Samoel Dakibls agt Mabtin J. Borst, Survivor, &c 

Where defendiuit remorea the catue bj certiorari from common plsai^ aod 
throogh his n^lect the return to the writ ia not made in nason to try the 
caooe at the first circuit after the writ in brought, and it appears that it migfat 
bkve been done, although the return day of the writ was subaeqnent to the 
aircoit, a motion by defendaiit for a change of venue, subsequent to the return 
of the writ, will be denied with coats, on the ground of delay. 

F^nutry Term, 1846. 

Motion by defendant to change venue. 

This suit WB& commenced in the Niagara common pleas, 
where the venae was laid. On Uie 9tb of June, 1845, issue 
was joined in that court. The action was assumpsit on a pro- 
missory note. Defendant removed the cause into this court 
by a writ of certiorari, returnable at the last October term of 
this court Defendant's papers stated special reasons for 
changing the venue to the city and county of New York. 
Plaintiff's papers showed that the certiorari was tested in July 
term, and returnable at October term, 1845, in this court On 
the 16th August, plaintiff's attorney served notice of trial on 
defendant's attorney, for the next term of Niagara common 
pleas, on the first Monday in September. On the 18tb of 
August, defendant's attorney served notice that the cause was 
removed by certiorari into this court On the second Mon- 
day of October, 1846, a circuit court was held in and for 
Niagara county ; one week before the return day of the writ 
of certiorari After the certiorari was brought, and before the 
return day, plwntiff 's attorney endeavored to get the clerk of 
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Vm ReDsaelser agt Petrie. 

iront of hia house ; as soon as defendant saw him, apd he he- 
lieved defendant knew bim, defendant ran away from him ; 
he immediately cried out to bim in a loud Tolce, that be had 
two declarations to serve on bim, one for Stephen Van 
Bensselaer, and the other for the executors of Stephen Van 
RnniuRliLAr ; (iefendftnt made no answer, but keot runnine. 
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SandlAnd af^ AduDt- 

made on defendant on the 27th December last -Defendant 
swore to meiits, and that he did not have time to oonsolt bis 
counsel and make his defence in ten days after the service of 
the declaration. Plaintiff's attorney showed that defendant's 
default was not entered until the 19th Jan., 1846, more than 
twenty days after the service of the declaration ; that through 
inadvertence, and having, at the time, declarations in the Al- 
bany mayor's court, which requires defeudautB to 
[*98J plead in ten days by the *rulea, he drew the notice to 
plead on the back of this declaration, and stated the 
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UDler agt. Dowh. 

by pUintifF's attorneys and judgment subsequently entered up 
aud docketed. The action was assumpait, for a bill of gooda 
and a promissory note. Plaintiff's attorneys stated that they 
had never been served with any affidavit or copy of an affi- 
davit of merits in this cause. On the ISth December, defend- 
ant's attorney served on plaintiff's attorneys a copy of an 
affidavit in a cause, entitled " Edson Adams ads, John ^n- 
deriand.^ Plaintiff's attorneys stated that they were not en- 
gaged in suoh a cause. 

J. W. Tompkins, defendariCa anmad, 
G'EO. Miles, defendant's aiiomeff. 
J. EDWARD3, plaintiff's counsel. 
York tt Cook, plaintiff's tUUymeys. 

Beonson, Chief Justice. Hdd : that the copy affidavit 
merita served was not entitled in this snit, the plaintiff was 
another name. Plaintiff's attorneys were regular in taking 
the inqnest 

Motion denied with coats. 



Jamxb Miller agt. David Dows and Ira B. Cart. 

Oa amotion to remove acaiue Q'om tlie common pleas into this oooit, the pi^wn 
■hould be entitled in the commoa plena. 

FOmmry Term, 1846. 

Motion by defendants to remoTe this cause from 
the New York *common pleas into this court, and to [*99] 
change the venna 

Defendants' papers for this motion were entitled in the 
cause, in " New York Common Pleas." Plaintiff's counsel 
objected that the papers were entitled wrong, they should 
have been entitled in the " Supreme Court." 
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FepeoD BgC A-blemao. 

tomej ; and also stated that he had found hia notes of trial, 
and &om those it appeared the bill was iacorreotlj settled in 
the particular mentioned by defendants' attorney, and gave 
defendants' attorney a certificate to that effect, dated Decem- 
ber 2, 1845. On which day plaintiffs attorney took a rule by 
delault granting a new trial in the cause befor6 the circuit 
judge holding the term. 

Plaintiff's papers showed that the bill was left for settlement 
^th the late circuit judge on the 6th April, 1844, and sent by 
the judge to plaintiff's attorney on the 28th June fallowing. 
Plaintiff's attorney returned the bill to the judge, with a re- 
quest to have him review the settlement; some five or six 
months afterwards, defendants' attorney took the 
•bill from the circuit judge and delivered it to plain- L*103] 
tiflf's attorney, saying that the judge refused to alter 
the settlement; it was right as it was. On the 20th Novem- 
ber, 1845, plaintiffs attorney served on defendants' attorney a 
copy of the case as settled ; that no objections were made to 
the settlement by defendants' attorney, until the day of the 
ailment Plaintiff's attorney insisted that, as he had thirty 
days to make a case or bill of exceptions, if the bill was not 
signed it was a case. And that he was regular in taking the 
rule, for the reason that the argument was opened, and post- 
poned for one day, only, for the purpose of having the bill signed 
and not for a resettlement, and that the bill was correct. 

B. W. PkcKHAm, d^endanta' counsel 

J. I. BORTON, defindants" attorney. 

J. Pkrct, plainUff^s counsel and atiometf, ' 

Bronson, Chief Justice. The case was improperly noticed 
for ai^ument ; it was in fact a bill of exceptions ; but was not 
signed by the late circuit judge, therefore was not in a situa- 
tion to be noticed. On the other aide they have been dila* 
tory, 

Decmon. — The rule taken by defenlt in December last va- 
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Leater agt Blodgett. 

And Hm deponent further says, that relyii^ upon the rep- 
reaentatioiia of the aaid Blodgett so made to him and to the 
said Boswell L., as aforesaid, this deponent, acting aa tiie agent 
of the said David Lester, purchased of the said Blodgett the 
said hond and mortgage, and in payment therefor gave to the 
said Blodgett the draft of this deponent upon the said David 
Lester, for the sum of $1,300, and agreed to procure for the 
said Blodgett a conveyance to him, &om the said David L^ter, 
of certain lands owned by the said David Lester,^n the State 
of Illinois, and that thereupon the said mortgage was duly 
aamgned by the said Blodgett to the said David Lester. And 
this deponent further says, that the said disSt was duly paid 
by the said David Lester, in the month of March, 1844 ; and 
that this deponent procured for the said Blodgett the said con- 
veyance of lands in Illinois, but the said Blodgett never called 
for the same, and the same was consequently not delivered to 
iiim. And this deponent further says, that since the said 
purchase and assignment of the said hond and mortgage, this 
deponent has ascertained that the land embraced in the said 
mortgage is not the same land described to this deponent by 
tbe said Blodgett and shown to the said Roswell L., as afore- 
said, but that it is a piece of entirely uncultivated -and 
unimproved land, ^without any buildings upon it, [*112] 
and not lying upon any open road, and worth not 
more, as this deponent is advised by persons who are well ac- 
quainted with the said land, and capable of estimating the 
value thereof, than the sum of $500 in the whole. And this 
deponent further says, that he verily believes that the said 
representations of the said Blodgjtt, made to tnis deponent 
and to the said Boswell L., as aforesaid, were known at the 
time by the said Blodgett to be false, and were made for the 
purpose of defrauding the said David Lester. And this de- 
ponent farther says, that the bond of the said Wm. Boss, so 
asagned to the said David Lester, is worthless, for the reason 
that the said Boss, as this deponent is informed and believes, 
was, at the time of the said purchase and until his death, a 
man of little or no property, and is now dead ; and that the 
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Charlea agt. Watenoan. 

beaid there was a report of that kind made hy plaintiff, 
Lansing informed him that he had ^ven the papers to John- 
Bon k Covell, who had charge of the suit, that he 
had *not heard &om them or the pluntifif Bince the [*122] 
' circuit, and that he had no information on the subject. 
AAerwards, in the spring of 1846, he told defendant's attor- 
ney that Johnson & CotcU had been substituted as attorneys 
in his place, and that defendant's attorney had better write to 
them or the clerk of Steuben ooonty, and ascertain whether a 
verdict had been taken in tho cause ; that he (Lansing) had 
nothing more to do with it. Plaintiff stated that he took the 
papers in the cause and subpcenas &om L. J. Lansing, Esq., 
on the 20th of June, 1844, and also a stipulation signed by 
Lan^og, substituting Johnson & Covell, as his attorneys in 
the cause ; that he received no information from Lansing that 
any stipulation had been given or any arrangement made to 
let the cause go over the circuit ; that soon after the verdict 
vaa taken, plaintiff was at West Troy, and informed the de- 
fendant and Hewitt (who was afterwards administrator of 
deieodaot), and others, of the verdict in the cause. 

N. Hill, Jb., defendant's counsel. 
K. M. TowsSEND, defendant's attorney. 
M. T. Reynolds, plaintiff's counsel 
Johnson & Covell, plaim^s aitomeys. 

Bbonson, Chief Justice. The trial was wholly unauthor- 
ized, and we can not say upon the papers that the objection 
has been waived. 

Motion granted, with costs. 



George Chables agt. Robert Waterman. 

THiere ihe renl plaintiff reaideB oot of the utate, and the demand belongs out of 
Ou> mate, and the pkintiffto the record reeidee witiau the state, the plaintiff 
to the iMord is bound to file lAcuhtf for coata. 
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Baoga Bgt Atbtj. 

April Term, 1846. 

Motion by defendant that plaintiff file aecurity for ooeta. 

Plaintiff's attorney gave notice to detendant'a attorney, and 
served it witli the declaration, that the demand for which tbia 
Buit van brought, and all claims either in lav or equity which 
the plaintiff bad against the defendant on t^e 3d day of June, 
1844, were on Uiat day sold, assigned and transferred by the 
plaintiff to A. P. Bichardson and J. C. Barrage, and that tliis 
suit was brought for the benefit of Richardson & Burrage. 

Defendant's papers showed that Richardson & Burrage were 
doing business in the city of Boston as a firm, and diat they 
resided in the state of Massachusetts. 

Pluntiffs counsel insiated that where the real plaintiff re- 
sided out of the state, and the demand belonged out of the state, 
as in this case, that the plaintiff was not bound to file security 
for costs. 

[*128] *D. Wright, defendant's counsel. 

H. C. Whelpet, de/endant'd atiomet/. 
A. WOKDKN, plaintiff^a cxniTixl 
F. M. Haight, plaintijfs atiomey. 

BEABDaLBT, Justice. Qranted the motion, costs to abide 
the event, on the ground that Richardson & Burrage were 
the parties in interest^ and they, being non-residents, were 
bound, under the former decision of this court, to file security 
for costs. 



Isaiah Bangs et o^: agt. Elias Atsbt. 

Where ■ pU^ntiiT bhIcs leave to reply wrend tuatten to • Epeeiil 

rupt's discharp, ic. — he ihonld set out parUa^wli/ what thoae natten ai^ 

April Ihrm, 1846. 

Motion by plaintiff for leave to reply several replicatioiu 
to the plea of bankrupt's discharge, pleaded by defbodant 
Elias Avery. 
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Sandland agt Adams. 



Augustus P. Phelps agt. Elihu Wassok and Ephbaim 

McKes. 

Where a Dotioe of motion to change the venue asks for ooetSf costB wOl be al- 
lowed plaintiff for appearing to oppose the motion. 

April Term, 1846. 

This was a motion by defendant to change the venue from 
the comity of Chemung to the county of Gatta- 
[*127] raugos. The defendants asked for *costs in their 
notice of motion. Plaintiff's counsel did not oppose 
the motion, otherwise than to ask for costs against defendants, 
for being compelled to attend to prevent costs being taken 
against plaintiff by default 

M. T. Beynolds, defendants^ counseL 
M. B. ChAmplin, defendants^ attomej/. 
N. Hill, Jb., plaintiffs counseL 
E. k G. E. QuiSj plaintiffs aJUUymeys. 

Beabdslet, Justice. Granted the motion : the defendants 
to pay $7 costs for opposing. • 



John Sandlanb agt Edson Adams. 

Where the venue in an affidavit is laid in one oonntj, and the officer who takes 
it resides in another ; held bad, for want of Jurisdiction. (2 Howair^s Practice 
Bqpcif% 86.) 

April Term, 1846. 

This was a motion by defendant to set aside an inquest and 
subsequent proceedings. A similar Inotion was made in 
February la^, which was denied with $7 costs, without pre- 
judice. The affidavit, which showed tiie reasons of defend- 
ant's default for not trying the cause, &c., was made by the 
attorney for the defendant, and was entitled "Westchester 
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HiUagt RnaspIL 

Martjh, 1846. J. W. Tompkips, Esq. Dear Sii^I have juat 
Teceived infomiatioQ of Mr. Beynolds that he will be is New 
York on Monday ; oq he&riag from. Mr. Olapp, to-day that you 
Trill oppose on retaxatdon of the costs in Brown agt. 
Ferguson, *I hasten to apprise you, in the hope that [*129] 
you may receive this in time to avoid a bootless 
journey through the mud. We now prt^toee to Tetax the 
plaintiff'^ coeta in Brown agt Ferguson before Mr. Reynolds 
at his office in Sing Sing, on Monday week, the 2Sd instant, at 
12 o'clock, M. Yours, &c., Thomss R Lee." 

On the 28th March, defendant's attorney learned that plaiu- 

tiff 's attorneys, had the costs retaxed before Mr. Beynolds ; on 

the 23d March, no one appearing to oppose, they were taxed 

at the Ml amount 

Plaintiff's counsel insisted that the letter was a sofficient 

notice of relaxation to defendant's attorney. 
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B011K711 *gt. Eiag. 

discharge was granted. Second, that the debt or demands or 
Bome part thereof for the recovery of which ihJs Boit was 
broaght, was created while the defendant was acting in a 
fiduciary capacity, and that the debt or demands were not 
mentioned in any of the defendant's papers in his proceeding 
in bankrnptcy, and the plaintiff were not named therein as 
creditors of defendant ; that the plaintifTs were not served with 
any notice of defendant's proceedings in bankruptcy, or with 
any notice of the defendant's petition or application for hi> 
discharge as a bankrupt, although the defendant well knev 
the place of residence of the plaintifis. Plaintifis' afBdavilB 
stated the above matters as fkcts, and alleged their materiality 
by way of replication. 

Defendant's counsel objected : Ist, that plaintL£& must show 

the neceaaity of applying to this court for such leare. • 
[*1S0] 2d, there was no consideration *of the subeequent 

promise, and if defendant was not discharged as to 
the claim of plaintifEs, it was all they required to show. 

J. H. Collier, plaintiffs' counstL 

R. Balcou, plaintiffs' atloniey. 

R. H. Northrop, defendant's counaeL 

Armstbong & Fly, d^mdani'a aUomeys. 

Bbardslet, Justice. Granted the motion, costs to abide 
the event, and suggested that on demurrer the validity of the 
pleas might be questioned, but would not decide as to that, 
the af&davit to the materiality of these separate matters was 



Herman M. Rometn agt Chables King. 

Where an Incredible niiMber of witnemeo are bwoiq Ui b7 a defnuUnt to dtii^ 
the venue, the motion will be denied with costs on bis own p«pen. 

April Term, 1846. 

Motion by defendant to change the venue from the county 
of Ulster to the city and county of New- York. 
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Burckle agt. Ltioe. 

to hare the case settled by the referees, and to argue it ; the 
Judgment, exectttion and lev; to stand a3 security, unless he 
gave a bond with approved security to pay the judgment, if 
sustained, in which case the execution and levy on the goods 
of defendant was to be set aside, but the j udgmeot to stand. 
Bole accordingly. 



Chbistian J. Burckle et of., ez'rs, &c, of Charlotte Leitz, 
deceased, agt STKpHEir Lues. 

Where s aberiffretakee peraonal property of »a Intestate, bj virtue of » levy made 
Id his lifetime, and the propertj at the dme of nuch Tetaldng ii in tbe pMnmn 
aion of his eiecatora ; and the executors briog an aotioD of replevin against 
the abeiiff for sach retaldDg, and the aheriff succeeds in the Snal OTOnt, he ia 
antltled to doable coeta under tbe statute; the actioD is not ncuranri^ brmiBltt 
by ffitplamt^ at extaiiort. 



MJSW-IUKK. i-UAUriCiS KICFUUTS. 
Ilwmpaoa agt. Bookwood. 



Joseph Low agt. Caliib Babtlett, imp'd, 4o. 

A ohaige for reUiniDg fee, attorney and couuael, $B, is not taxable is mtedooD- 
tOTj costs, it belongs ia the cosls on the anal determination of the suit 

April Term, 1846. 

Motion bj defendant for retaxation of coBtB. 

An order was granted in this cause at the Febroaiy special 



Tbompaon agt. Rodnrood. 



AprS Tferm, 1846. 

MonoN by defendants in the second entitled cause to vacate 
an order of the circuit judge of the first circuit 

On the ISth of December last, an order was made by Jndge 
Edmonds of the £rst circuit, at a special term held by him, 
aUoving a certiorari, to remove and bring before the circuit 
judge proceedings in the matter of N'. P. Eockwood and H. 
D. Tuttle ads. Orrin Thompson el al., under the " Act to abol- 
ish impriiionment for debt, and to punish fraudulect debtors," 
passed April 26, 183L : instituted by O. Thompson et al., be- 
fore Michael Ulshoeffer, first judge of the court 
[•137] *of common pleas for the city and county of New- 
York, against N. P. Rockwood eial On the 31st 
day of January last, a motion was made before the circuit 
judge, on behalf of Orrin Thompson el al, to vacate the order 
of the 13th December, and the certiorari thereupon issued, 
upon papers showing that Orrin Thompson resided out of the 
city of New- York, to wit, io the state of Connecticut ; the 
affidavit of Thompson stated positively that he resided in Con- 
necticut, and bad for five years. It was also shown that 
Geoi^ W. Niles, the attorney for Rockwood and 'I'uttle, re- 
sided in Brooklyn, in the county of Kings. Affidavits in op- 
position to the motion were read, denying the permanent resi- 
dence of G. W. Niles in Brooklyn, and that he was a resident 
of the city of New- York ; also, that Orrin Thompson's name 
appeared in the New-York city directory, for the years of 
1836, 36, 41, 42, 43, 44, 46, as a resident of the city ; and for 
sereral of those years his residence was put down in Anthony 
street, and that he carried on business at No. 8 Spruce street. 
The circuit judge, on hia deci^on, remarked, that " he did not 
see how he could entertain the motion, [t was predicated on 
the idea that Thompson was a non-resident of the city ; if that 
was so, he had no jurisdiction to grant the motion ; and if it 
was not so, then there was no reason for granting it, so that in 
either event it would have to be denied with costs." The rule 
was entered accordingly on the 18th of February last. An 
appeal was taken &om the decision of the circuit judge of the 
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Golegateagt Marah. 
16ib of Febmaiy, and brought on to argument at the preseot 



J. Edwards, counsel/or motion. 
Wm. S. SbaRS, aUomeyfoT moium. 
R. W. Feckhah. counsel opposed. 
Qso. W, NiLES, attorney opposed. 

Bbardslet, Justice. Denied the molion without coeta to 
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Udall agt. Ths Long Island Railroad Comptaj. 

tor the motion. PlaiDti:^' couDael cited 1 Howar<fa Praeiiee 
Beports, 166. 

O. Allen, Jb., defendants tymi^d. 
John Cuhmino, d^endanCa attorney, 
H. Habbis, plaintiffs' cmmad. 
W. H. Taggabd, plavniiffa^ aflomey. 

Beardslby, Justice. Denied the motion vith costs, with- 
out prejudice, on the ground that there was no affidavit of 
merita for the motion. 



BicEABD A. Udall et al a^ The Long Islasd IUilroad 
CoMPAirr. 

Where the renne in a cause is lud in a ootui^ whera there has been and still ia 
great and exteudve exdtemant in regard to tiie nibject matter Tor which tha 
suit ia broQght, and many of the citizens of the county are intec«B(«d in the 
event, the venue on that accoant will be changed. 

Where it appears that many of the inhabitanCa of an a^oinmg comity are more 
or leas iatereated In the subject matter of the ault, and have ihared more or 
leas in the ezdtement, the venue will not be ahaaged to such coun^. 

April Jferm, X846. 

Motion \>j defendants to change the venue. 

This suit was brought to recover of the defendants dam- 
ages, alleged to have been sustained by the plaintiffs, by the 
burning of wood upon a certain tract of wood land of the 
plaintiflfe, situated in the town of Islip in the county of Suf 
folk : damages laid in the declaration at $10,000 ; the venue 
was laid in Suffolk county. Defendants stated that there were 
then pending in this court, against the defendants, two other 
suits for precisely like alleged causes of action ; and that the 
aggregate amount of damages, laid in the declarations iu this 
and the other suits, was $81,000; and that each of tlie plain- 
tiff resided in the county of Suffolk, and that there were iu- 
dictmeatB against the defendants, for the burning of tiie sain» 
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Udall agt The Long Island Railroad Ck>inpan7. 

cated, many of the inhabitants expressed great dissatisfaction 
that the road was not located through their lands, and in coDr 
sequence a strong and settled prejudice was formed, and then 
existed in their minds against the defendants. 

Also, that a great degree of prejudice and hostility pre- 
vailed throughout those counties against the defendants, and 
that an organized attempt had been and was then making not 
only to compel the defendants to pay the amount of all dam- 
ages sustained by the fires, but to compel them to discontinue 
the running of their locomotives over the road ; that, in pur- 
suance of such design, publications of an inflammatory char- 
acter, and designed and calculated to excite the inhabitants of 
those counties against the defendants, had been circulated 
in the counties ; that threats had been openly and publicly 
made, in various parte of the county of Suffolk, that the rails 

would be forcibly torn up from the defendants' road, 
[*140] unless the *locomotives discontinued running upon 

that portion of the road Ijring within the county of 
Suffolk, The public meetings mentioned were called for the 
express purpose of devising measures for carrying out the 
aforesaid designs ; that propositions for tearing up the rails 
from the road, and for obstructing the road, were openly and 
publicly discussed at their meetings, and resolutions were 
passed of a violent and denunciatory character against the de- 
fendants ; that some time in the month of May, 1845, after 
the occurrence of two fires, which consumed about five thou- 
sand acres of wood land, a meeting was called upon the line 
of the road, for the purposes and with the design to take mea- 
sures to prevent the defendants from using the road ; about 
four hundred persons attended the meeting for the purpose ; 
while the meeting was assembled in an open and public 
manner, a locomotive with a train of cars attached appeared 
in sight coming towards the place where the meeting was as- 
sembled, and the persons assembled had reason to believe and 
know that a large number of passengers were upon the train, 
and the locomotive was moving so rapidly, that any obstruc- 
tion, that should cause it to be thrown or directed from the 
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XTdall agt The Long Islaad Railroad Company. 

tracki would cause great destruction of life and property ; it 
'waa proposed to the meeting, by a man of considerable influ- 
ence in the county of^ Suffolk, that a certain switch or turn- 
out, in the immediate vicinity of the place of meeting, should 
\>e turned or altered, so that the locomotive and train should 
l>e thrown off and directed from the track of the road ; that 
tie accomplishment of the de|jgn would inevitably have re- 
sxdted in the loss of the lives of some of the persons upon the 
train; upon the proposition being made, those persons in 
£ivor of carrying out the plan were requested to move to a 
certain position, and a large majority of the persons assembled 
moved in accordance with such request, and thereby signified 
their approval of the proposition, and the proposition was 
about to be and would have been carried into effect, had not a 
few persons, who were present, interfered, and by very great 
efforts prevented it from being accomplished. 

Defendants were credibly informed that in November last 
it was proposed to raise a force of two thousand men upon 
Long Island, to take up the rails of the road ; and after the 
fbres, portions of the rails of the road laid in the county of 
Suffolk had been upon two occasions torn up and forcibly re- 
moved from the railroad by persons or parties whose names 
were unknown, with the intent to obstruct the locomotive and 
cars passing over the road, and to embarrass the defendants in 
the prosecution of their business. Defendants stated 
that a bill had been filed *in the court of chancery, [*141] 
and was then pending, seeking to enjoin the defend- % 
ants from the running of their locomotives. An indictment 
was also pending against the defendants, for a nuisance in 
running their locomotives through the county of Suffolk. In 
consequence of the road having been opened* to Green- 
port, at the eastern part of Long Island, many persons 
in the counties of Suffolk and Queens, engaged in trans- 
portation by vessels, stages and other conveyances, and also 
tavern keepers and persons interested in tavern stands, 
had been arrayed in strong and determined hostility to the 
interests of the defendants, in consequence of the injury to a 
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considerable extent of the business and employments of such 
persons, by means of such transportation and business being 
done on the railroad : and almost all the fiirms on Long Is- 
land had a portion of the wood land of the Island, and a por- 
tion of salt meadow belonging to their £su*ms, either joining 
or at a remote distance &om the farms ; in consequence of the 
division of the wood land amo^ the different land holders on 
the Island, almost every land holder or &rmer had an interest 
in the preservation of the wood land, and the loss consequent 
upon the burning of any considerable extent of the wood land 
fell upon a great number of land holders in various parts of 
Long Island. And such was the spirit of hostility against the 
railroad company, throughout the counties of Queens and 
Suffolk, induced from various causes, that a fair and impartial 
trial of this cause could not be had in either of the counties of 
Suffolk or Queens. 

A number of affidavits were produced by defendants, sub- 
stantiating the facts as above detailed, and some important 
additional facts to show the hostility and excitement of the 
people in the counties of Suffolk and Queens against the rail- 
road ; one was that the defendants had a landing or station 
for the receiving or discharging of freight and passengers 
from their cars at Biverhead, and had at this station, in the 
month of August last, a pump and water tank, over which 
they had constructed a wooden building, and upon the other 
side of the track, opposite to the pump and water tank, had a 
large shed or building containing wood and various imple- 
ments pertaining to their road; the locomotives of the com- 
pany were accustomed to get supplies of wood and water at 
this station ; and on Sunday night, the 81st of August last, 
the buildings of the company were entirely destroyed by fii;^. 
Soon after the fire a handbill or notice was found posted up 
at Riverhead, which read as follows : " Gentleman Fisk, look 
at this — ^this is a beginning. One cent reward and you shall 
know my name." Gteorge B. Fisk was president of the Long 
Island Bailroad Company — upon investigation it was 
[*142] generally believed that *the buildings were set on fire 
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by an incendiary ; John Riley, a resident of Suffolk county, 
who waa employed by the defendants, in the capacity of 
a night watchman, to guard and protect a certain portion 
of the railroad and bridges of the company lying within Suf- 
folk county, stated that on the night of the 22d of August 
last he was stationed at a place in the town of Brookhaveni 
called "Carman's River," for the purpose of protecting a 
bridge which the defendants had erected for the passage of 
theur rail cars over the river ; about one-half mil^ to the east 
of Carman's river, the defendants had erected a similar bridge 
over a ravine ; this bridge was about twenty feet in height 
above the bottom of the ravine ; the track of the road run- 
ning over the ravine was supported by a large number of up- 
right posts resting upon the ground below, being ranged in 
consecutive pairs, andj^onstituted, with the string pieces and 
timbers of the! track, the bridge upon which the rails were 
laid. About eleven and a half o'clock on the night of the 
22nd of August last, he (Riley) heard a noise as of hammer- 
ing and chopping with axes, which seemed to come from the 
direction of the ravine bridge ; he hastened to the bridge, 
where he observed some men, to the number of about fifteen, 
engaged in striking upon the bridge ; he challenged them, to 
which they replied, and soon afterwards he received a blow 
upon the back which struck him to the ground, and the mus- 
ket with which he was armed was wrested from him ; imme- 
diately he was lifted from the ground and taken by a guard 
of three men and forcibly removed from the spot ; the men 
conducted him away frota the bridge towards the westerly one 
' neat which he resided ; they would not permit him to see their 
&ce8 ; and every attempt to look at them was followed by a 
b]pw fix>m some one of them ; they exhibited th^r arms to 
him, and each of them was armed with a double barreled 
gun ; they then threatened his life if he ever should thereafter 
be found watching upon the track of the railroad again ; they 
stated th^ if one hundred men could not cut down the bridge, 
two hundred would, and it would be dangerous to attempt to 
protect it He (Riley) stated that it was with great difficulty 
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he was enabled to give the alarm and timely notice to tbe 
trains of cars then coming from, each end of Long Island, to 
prevent their running upon the bridge ; and upon returning 
to the bridge, he discovered that four of the upright posts, 
forming two pairs of supporters, had been cut completely off 
with axes, the bridge was prevented from sinking down, 
merely by the bands of iron which were festened to the lon- 
gitudinal sills upon which the iron rails of the track were laid 
to hold the sills together at their ends, and a small 
[*148] weight upon the *bridge, in the part where the sup- 
porters were cut of^ would inevitably have caused it 
to break off and sink down ; and upon the same oocasioii 
about 200 feet of the track of the road, near the bridge cut 
offi were torn up and removed ; there were noticed several 
wagons and horses at the bridge at this time, which were afteiv 
wards heard moving off at a great distance. 

The moving papers contained the affidavits of twelve dif- 
ferent individuals in Suffolk county, who stated that in their 
opinion a fair and impartial trial could not be had in this 
cause in the county of Suffolk, owing to the feeling of preju- 
dice and hostility which prevailed throughout the coun^. 
Some of the affidavits stated the same in regard to Queens 
county. 

On the part of the plaintifib, affidavits were read in opposi- 
tion to the motion ; one of which was made by one of the 
plaintiff which stated that he was well acquainted with the 
sentiments of the people of the county of Suffolk towards the 
defendants, that there were undoubtedly many who disap- 
proved of their conduct, in causing damages to the wood land 
through which their road run, and in many instances revising 
to make any reparation therefor, but that a very large ma* 
jority of the land holders in the county had not sustained any 
damage from the company, and he believed had no prejudice 
against them, and fully believed that a &ir and impartial trial 
of the cause could be had in the county of Suffolk ;.* and if the 
defendants should put the plaintiffs to the necessity of proving 
that the engines of the company had set fire to the plaintifb' 
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woods carelessly, and had thereby caused the damages of 
which they complained, they would be under the necessity of 
sobpcenaing a large number of witnesses in their behalf; and 
the additional expense of trying the cause in Westchester 
county, or even in Kings county, would be -very great, where 
(owing to the large number of causes that were usually on the 
calendar) they might be detained many days, and finally have 
to attend several circuits. Also stated that he was exten^ 
sively acquainted in Queens county, and the people in that 
county appeared to be, and he believed were, generally friendly 
to the company ; he was not aware nor did he believe that any 
damages had ever been sustained by the people of Queens 
county, by fires caused by the locomotives of the company ; 
there was not to exceed two miles of country through which 
their road run in the county of Queens of at all a combustible 
character ; with this exception, the road runs in that county 
through a cultivated or grazing country, and the people liv- 
ing on each side of the road were much benefited by the road ; 
it afforded theni great conveniences in sending their 
•produce to market, &c. ; and believed that jurors of [*144] 
Queens county generally would act impartially on 
the trial of any cause in which the defendants were concerned, 
and a trial would be much more convenient for the witnesses 
and parties in the county of Queens, than in the county of 
Kings or Westchester, and the number of trials in Queens 
were generally small. Plaintiff alleged that the principal 
object of defendants in changing the venue in this cause, was 
to delay and embarrass the plaintiff in the prosecution of the 
suit Plaintiffs produced and read the affidavit of John Wil- 
lis, member of Assembly &om Queens county during its last 
session, which stated that he was well acquainted with many 
of the inhabitants of Queens county, in all parts of it, and with 
the general feeling towards the Long Island Bailroad Com- 
pany ; he had never discovered, nor did he believe that there 
was any general prejudice against the company among the 
inhabitants of Queens county ; on the contrary, he believed 
the company was generally popular there, and he had no 
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HoQc^ton BgL Gktfdner. 

doubt but that as fidr and impartial atrial of this ca^ise migbt 
be had in that county as in any county in the state. Plain- 
tifib then produced and read the affidavits of twenty-one dif- 
ferent individuals of Queens county, stating the same &ct8 as 
the last Plain tifln stated that they were anxious and willing 
that a jEEtir and impartial trial should be had in this suit, and 
for that purpose would consent that the venue should be 
changed to the county of Queens. 

A. Taber, ck/endanla' counseL 
John Dikemak, defendants' attorney. 
A. G. Chatfield, plainiiffV counaeiL 
S. B. Stbokg, plaintiffs' attorney. 

Beabbsley, Justice. Was clearly of opinion, fix>m the fiicts 
before him, that justice required this cause should be tried in 
some other county than either Suffolk or Queens ; and if the 
plaintifb chose Richmond in preference to Westchester, they 
' might take Bichmond. Rule was accordingly entered chang- 
ing the venue from Suffolk to Richmond county. 
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Carlos P. Houqhtok et al agt David Gardner. 

GoetB of opposing a motioii for a new trial, after judgment entered, maj be col- 
lected bj precept, or the party may at hia election make up a new reoord aod 
include them in it. 

Where a defendant mores for a new trial after judgment entered, and the motkm 
is denied on the plaintiff's deducting a certain sum from the verdict (which was 
erroneously inserted), defendant is liable for costs of opposing motloD. 

April Term, 1846. 

MonoN that defendant pay balance of taxed bill of coeta^ 

or that precept issue. 

[145*J *Thi8 cause was tried at the New-York circuit, in 

February, 1844, and a verdict rendered for plaintiffi, 

for $188.79, judgment was entered February 22d, 1844, for 

the amount of the verdict and costs up to that time ; ezecu- 
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tion was afterwards issued, and the amount collected on the 
execution. On the 7th of June, 1844:, a motion was made by 
defendant for leave to make a case or bill of exceptions (the 
time for that purpose having expired), and for a stay of pro- 
ceedings until the case or bill should be decided. Upon that 
motion an order was made by this court, granting defendant 
leave to make a case or bill of exceptions in twenty days, on 
payment of costs of opposing the motion, but not granting a 
stay of proceedings ; defendant made a case and it was brought 
to argument at the last January term, and an order made that 
a new trial be denied, on the plaintifEs' deducting $11.98 fix>m 
the verdict ; the court found that an error had been made in 
computation of interest, by which the verdict was for $11.98 
too much ; the plaintiff' counsel then offered to deduct that 
amount from the verdict The plaintiffs' costs of opposing the 
motion for a new trial were taxed on the 7th February last, at 
$65.08, and a copy taxed bill, copy order denying a new trial 
and a stipulation to deduct $11.98 from the bill as taxed, were 
served on defendant, and the balance, $58.10, demanded of 
defendant^ which he refused to pay. 

Defendant's counsel insisted that the defendant was not 
bound to pay costs at all, that he had virtually succeeided on 
the motion for a new trial ; and| at any rate, if the plaintiff 
were entitled to the costs, they could not collect them on a 
precept, they should be included in the judgment record. 

M, T. Reynolds, plaintiffs^ counsel. 
F. Sayre, plaintiffs' attorney. 
Q. R. J. BoWDOiN, defendants counsel. 
R H. Shannon, defendants aUomey. 

BsABDSLET, Justice. Held that the plaintiffii were entitled 
to the balance of the costs, and that they might elect which way 
they would collect them, either to make up a new record and 
include the costs in it, or take a precept. Plain tiflfe' counsel 
elected to take a precept, and the rule was entered that the 
defendants pay $58.10, with $10 costs of this motion, in twenty 
days after service of the order, or that a precept issue therefor. 
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Cortland Coanty Mutual Ins. Ca agt. Lathrop. 

[*14:6] The Cortland County Mutual Insurance Com- 
pany agt. Milton S. Lathrop. 

Same agt Reuben Saxton. 

Where pleas are served, not verified by affidavit^ when they are required to he 
under the rules, an attorney upon whom such pleas are served, if he regards 
them as a nullity, is bound to return them immediately, or give notice that 
they are regarded as a nullity. 

The costs of one motion only will be allowed, where two or more separate mo- 
tions contain substantially the same facts, and the same plaintifb and atto^ 
neys ; they may be made as one motion. (2 Eoward^ 33.) 

April Term, 1846. 

Motion by defendant in each cause to set aside default and 
subsequent proceedings, for irregularity. 

Declaration was on a promissory note in writing, made by 
defendant to the plaintiff, on a policy of insurance, payable 
in such portions and at such times as the directors of the plain- 
tiffs might agreeably to their act of incorporation require : the 
declaration counted upon this note, and described it in the 
body of the declaration, but did not set out a copy of the note 
at the close of the declaration, with a notice that it was the 
only cause of action, &c. : there was but one count in the 
declaration. A copy of the declaration was served on defend- 
ant's attorney, February 11th, 1846. On the 25th February, 
1846, defendant's attorney served on plaintiffi' attorney a copy 
plea of the general issue, copy special plea in bar, and notice 
of special matter in bar. On the 7th March, 1846, plainti£&' 
attorney entered default for not pleading, and served on de- 
fendant's attorney, on the 9th March, notice of assessment of 
damages. There was no affidavit verifying defendant's pleas^ 
nor other affidavit of merits by defendant Plaintifib' at- 
torney did not return the pleas, or give defendant's attorney 
any notice that they would be disregarded, but treated them 
as a nullity. 

The facts in each cause were the same. Defendant moved 
on two sets of papers entitled in each cause separately. 
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Groafent agt Tallman. 

W. H. Shankland, defencb/nCa counsel and aUomey. 
M. T. Reynolds, phmtiffa' counsel, 
' H. S. Conger, plainUffs^ attorney. 

Beardsley, Justice. Set aside the inquest in each cause, 
'with $10 costs of one motion, as both motions might have 
been included in one set of papers, the plaintii& and attorneys 
being the same, and the facts the same. (2 Howard^ 83.) The 
ground of the decision was, that the plaintiffs' attorney should 
either have returned the pleas or have given notice, immedi- 
ately after their service, that he should treat them as a nullity. 



i«-^*^»*i 



♦William Grospent agt. Darius Tallman. [*147J 

Where a plaintiff asagned his interest in a suit, soon after its commencement, 
and before anj costs were made on the part of the defendant, to third persons 
who agreed to Indemnify and save harmless the plaintiff from all costs, Ac in 
the fhrther prosecation of the suit ; and the defendant in the event succeeded, 
and got judgment for costs against plaintiff, and a ca, sa. was issued and plain- 
tiff imprisoned ; and on a motion by plaintiff to compel the assig^iees to pay the 
amount of the judgment for costs, ftc. Eddf that the plaintiff to the record 
was liable for the costs, and the motion to compel the assignees to pay it should 
be denied with costs. 

April Term, 1846. 

Motion by plaintiff, to require Samuel Tiffany and George 
W. Tiffany to pay the judgment in this cause, and costs of a 
CO. sa., or that an attachment issue. 

Plaintiff commenced this suit by capiasy September 1st, 
1845. On the 17th of September, 1845 (and before notice of 
retainer on the part of defendant was served), the plaintiff for 
a valuable consideration assigned to Samuel Tiffany his inter- 
est in the suit, and Samuel Tiffany and George W. Tiffany 
executed and delivered to the plaintiff a writing, as follows : 
(title of the cause), *' In consideration of William Grosfent, 
plaintiff in this cause, having assigned to me his interest 
therein, I do hereby agree to indemnify and save harmless said 
Grosfent from all damages and costs he may sustain, in couse 
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Carew agt Presldeiit) fta, of Mechaziios' and Fanoere* Bank. 

qnence of the prosecution of thlB suit iTom this time, dated 
September 17th, 18:15. (Signed), Samuel Tiflfany, George W. 
Tiffany." Plaintiff stated that, after that date, the suit was 
prosecuted for the benefit of one or both of the TiflBEinys, and 
not for his benefit. Such proceedings were afterwards had in 
the suit, that on the 7th of January, 1846, judgment was 
docketed against the plaintiff for $61.82 costs. A ca. sa. was 
issued thereon against the plaintiff, and on 18th of January 
last he was committed to the jail of Oswego county, and was 
still a prisoner on the limits about four miles from his resi- 
dence, he was sixty years of age, and was wholly and utterly 
unable to pay the judgment Plaintiff stated the particular 
circumstances under which the suit was commenced, and the 
manner the Tiffanys became connected with it. 

At the time the assignment was made to the Tiffimys, on the 
17th of September, 1845, L. A. Card, Esq., was substituted as 
attorney for the plaintiff, in the place of X. D. Freeman, Esq., 
(who commenced the suit), by a written request signed by the 
plaintiff; a rule for substitution was afterwards entered, and 
notice served on defendant's attomeya 

M. T. Bbtnolds, plaintiff^scounseL 

J. C. Wright, plaintiffs attorney, 

L. A. Card, counsel and aJU/ymey^ opposed. 

Beardsley, Justice. Denied the motion with costs, on the 
ground that the plaintiff to the record could not get rid of the 
liability of defendant's costs, because he had previously as- 
signed his interest in the suit, to third persons ; he must be 
held responsible to the final result. 



[*148] *JosHUA L. Carew eL al agt. The President, fto, 
OF THE Mechanics' and Farmers' Bank in the 
city of Albany. 

Where defendants, on a motion to change the yenue, state that if the plaintifb have 
' more witnesBes (than defendants) in the county where the venue is laid, tbej 
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Owerw a^ Pftaident, Aa, of Mechanics' and Farmers* Bank. 

en only be necessary for plaintifb to prove certain factSi which &cts the de- 
fendants stipulate to admit on the trial, in case the venue is changed ; and the 
pUintiffs swear to more witnesses than defendants, and that neither of them 
iB neoenaiy for plaintifb to prove any of the facts offered to be admitted by 
defendants, but other foots ; he must state vfhai those other facta cure. 



April Term, 1846. 

MonoN by defendants to change the venue. 

This was an action of assumpsit, yenue laid in the cit^ and 
county of New-York. Cause not at issue. Defendants swore 
to fire witnesses residing in the city of Albany, and two re- 
siding in Corning, Steuben county, as being material, &c., for 
them on the trial of the cause. Plaintifis served a bill of par- 
ticulars, which contained two general items, and defendants 
alleged that the plaintiff rested their whole claim on facts, 
contained in the third (special) item, and which was the only 
real cause of action, if any, and which third item Was sub- 
stantially, that the plaintiff deposited in the bank of the de- 
fendant, for collection, a certain alleged draft or bill of ex- 
change, dated May 10th, 1844, drawn by one George W. 
Hanmer, upon one D. Hanmer, of Albany (as was stated), 
payable to the order of plaintiff, at the banking house of 
defendants, in Albany ; that the same was accepted, and that 
the acceptor, D. Hanmer, paid defendants for the use of plain- 
tifl&' $400, to be applied to the payment of the draft, bu t which 
the defendants reftised or neglected to apply as aforesaid, or to 
account therefor to the plaintiff. 

Defendants stated that the cause of action, if any, arose, as 
ihey believed, in the city of Albany, and the defendants' wit- 
nesses were necessary and material to show the amount of 
funds (if any) in the possession of defendants, belonging to 
D. Hanmer, and paid to defendants, in deposit at the time 
such payment, for the purpose aforesaid, is alleged or may be 
claimed to have been made, also to show the times and the 
manner and the circumstances under which the moneys de* 
posited with, or paid to the plaintiff (if any), were paid to, 
or for the use of, or withdrawn by D. Hanmer, or upon his 
order or under his directions, further to show the state of the 

Vol. II. 13 
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Omw agt. Prandent, &C., of Mechanics' and Farmera* BanlL 

• 

accounts between the defendants and D. Hanmer, at the tiine 
aforesaid, further that two of said witnesses were necessary to 
show the custom of banks in Albany, in case of like deposit. 
Defendants also, in their affidavit, stated that if the plaintiff 
insisted that witnesses important to them (except D. Hanmer) 
resided in the city of New York, or out of the county of Al- 
bany, that it could only be to prove the date, amount 
[*149] and *terms of the draft or bill of exchange, or the 
parties thereto, or the execution, indorsement^ or the 
return of the draft unpaid, or the non-payment to the plain- 
tiflfe of the amount alleged to have been deposited for their 
use ; all which, in case of the change of venue to Albany 
county, the defendants were willing, and thereby stipulated to 
admit on the trial of the cause, in order to obviate the necessity 
of proof of those fiicts by the plaintiflFs. 

On the part of the plaintiff, it appeared that they were a 
late firm, doing business in the city of New- York ; issue was 
joined in this cause on the 18th of February last, and on the 
same day plaintiff' attorney received firom defendants' attor- 
ney order staying proceedings, &c., for this motion, and, had 
not the order been served, the cause might have been noticed 
and brought to trial at the circuit in New-York, held on the 
8d Monday of March last. Plaintiflfe swore to eleven wit- 
nesses residing in the city of New-York, that were material 
and necessary for them, &c. And that they were not, nor 
was either of them material or necessary to prove any of the 
matters of fact offered to be admitted by the defendants in 
case the venue was changed, but that each and every of them 
were material and necessary for the plaintifis to prove other 
facts than those stated by defendants, and in case defendants 
did not stipulate to admit the &cts (on the trial) mentioned in 
their papers, other witnesses residing in the city of New- York 
would be material and necessary for plaintiff to prove those 
£su5ts. 

M. T. Beykolds, defendants^ counsel, 

S. D. Van Schaack, defendants^ attorney. 
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Purdy agt. MorgazL 

« I I • ■ ■ ■ m 

N. Hill, Jr., plaintiff^ counaeL 

M. G. Harrington, plaintiffs^ attorney. 

BSARDSLEY, JUSTICE. ^Granted the motioD, on the ground 
that the plaintiff did not state what those other £a,ct8 were, 
^which required their number of witnesses to prove. 



■<^« ^ »i 



JTesss Pitrdy agt. Joseph W. Morgan and John Morgan. 

Taxation of oo6T& — Costs on the part of defendants, for attending the drcnit 
with their witnesses prepared to try the canae, can not be allowed where the 
defendant left court under an apprehension that acrimiiud cause would occupy 
the remainder of the circuit, but was disposed o^ and the defendants' cause 
was called and an inquest taken, no one appearing on the part of tiie defendant 
to try. The inquest afterwards set aside on terms^ and the defendants finally 
soooeeded in the suit 

April Term, 1846. 

Motion by plaintiff for a retazation of defendants' 
costs. 

An inquest *was taken in this cause at November [*150] 
circuit, 18M, in its regular order on the calendar, no 
one'appearing on the part of the defendants. On the 8th Feb- 
ruary, 1846, defendants moved to set aside the inquest, which 
was granted on payment of costs of circuit and subsequent 
proceedings, and seven dollars costs of opposing the motion, 
plaintiff at liberty to perfect j udgment to stand as security. The 
defendants succeeded in the final event, and in their bill of 
costs charged " Attorney and counsel fee prepared to try, $6 ; 
Dr. and eng. subpoena, $1; 6 tickets, $1.50; serving same, 
0.75 ; ticket money, $8 ; 6 witnesses traveling (returning) 168 
miles, 4 cents a mile, $6.72 ; paid judge for order staying pro- 
ceediDgs, $1." 

The first five of the items mentioned were the costs of de- 
fendants for November circuit, 1844. Plaintiff objected tc 
those items, on the ground that the cause was called in its reg 
ular order on the calendar at November circuit, 1844, and n. 
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Fteilkner agt The Major of Brooklyn. 

person appeared on behalf of the defendants, and an inquest 
was taken, that afterwards the inquest was set aside hy de- 
fendant, on payment of the costs of the circuit, &a And as 
to the sixth item, the charge of one dollar paid the judge for 
an order staying proceedings, it was objected that it was an 
ex parte order, obtained by the defendants for their own bene- 
fit, in order to prevent the plaintiff perfecting judgment upon 
the inquest taken by him. Plaintiff stated that these objec^ 
tions, taken before the taxing officer, were not denied or dis- 
puted on the part of the counsel attending the taxation fi>r de- 
fendant, and a copy of the order setting aside the inquest was 
produced before the taxing officer. 

On the part of the defendants, it appeared that they attend- 
ed the November circuit, 1844, with their witnesses, with an 
intention to try the cause, when a criminal cause was taken 
,up for trial, which it was supposed would occupy the remain- 
der of the circuit, and the defendants left, expecting this cause 
coxdd not be tried at that circuit ; but the criminal cause was 
disposed of sooner than was anticipated, and this cause was 
called and an inquest taken. The taxing officer decided that 
the items objected to were proper charges^ and allowed them 
aftier deducting $5.19 therefrom. 

G. R. J. BOWDOIN, plaintiff^s counsel 
George P. Nelson, plairUiff^a aUomey. 
N. Hill, Jr., defendants^ counsel, 
MoOouN & Clare, defendants^ attorneys. 

Beardsley, Justice. Ordered a retaxation, on the ground 
that the items objected to were not taxable. 



•«-^*< 



[*151] *James Faulkner agt. The Mayor and Cokicok 

Council of Brooklyn. 

Where notice of trial is served for a sabsequent circuit) before ihe doae of thedr' 
GuUmiwkkh the causehoB been noticed and is on the calendar, a reservatioD should 
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ftalkzier agt The Mayor of BrookljiL. 

be inaerted in the last notice^ to the effisct that in case the eante U not tried at 
^ preaent drctat 

April Term, 1846 

Motion by defendants to set aside inquest, for irregularity. 

An inquest was taken in this cause on the 8d March last, 
at the New- York circuit. Several months previous to the in 
quest, defendants' attorney served on plaintiff's attorney an 
affidavit of merits. On the 2d of March last, plaintiff's attor- 
ney served on defendants' attorney the usual notice of trial 
and inquest for the circuit to be thereafter held on the third 
Monday of March ; defendants' attorney, supposing that the 
effect of the last notice of trial was to countermand the pre- 
vious one, and that it was to apprize the defendant that the 
cause would not be tried until the circuit specified in the last 
notice, did not pay any further attention to it, but if he had 
not understood the effect of the notice of trial to be a waives 
of the right to try under the previous notice, he would have 
been ready to try the cause, when it was called on the calen- 
dar. Defendants' attorney stated that he was informed the 
circuit judge announced to the bar, towards the close of the 
circuit at which the inquest was taken, that no causes but 
short causes (such as might be tried in an hour or thereabouts) 
would be tried, that by reason of such announcement, a large 
number of causes when called were, marked down^ and that 
by reason thereof alone, this cause was reached at that circuit; 
that by a standing order of the circuit, a limited number of 
causes were put on the calendar for each day ; that if this rule 
had been adhered to until the close of the circuit, this cause 
could not, in all probability, have been reached ; he was not 
aware that the order had been suspended, so as to make a 
railroad calendar of short causes ; this was not a short cause 
within the meaning of the rule made by circuit judge for the 
trial of short causes, and believed the circuit judge would not 
have tried it, if he (defendant's attorney) hald been in court 
when it was called and an inquest taken. 

J. M.^ Van Corr, defindaiUs^ counsel and aMorney, 
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Tears agt. Vaa Buren. — Same BgL Yan Bnreii, Jz 

M. T. Reynolds, plaintiff^s counsel. 
E. L. Fanoher, ylainiiffh aUomey. 

Beardsley, Justice. Set aside the inquest and re&ired 
the cause, costs to abide the event, as it was a new point, and 
held that it would be well, and indeed ought to be done, in 
cases where there is a notice of trial served for a subsequent 
cirouit before the close of the circuit at which the cause has 
already been noticed and put upon the calendar, to 
[^152] insert in the ^notice a reservation, to the efiEe(^ that 
in case the cause is not tried at the present circuit; such 
instances would firequently occur, probably, in the city of 
New- York, where the circuits come near together. 



>«-^«4 



Catherine Tears agt Barent Van Bubbn. 
Same agt. Barent Van Buren, Jr. 

Where a suit was oommenced ag^ainst A. B., and the declaratioii served on him, 
and he appeared and pleaded in the suit, where plaintiff *8 attorney ascertained 
that the declaration had been served on the wrong person ; the suit was in- 
tended to have been oommenced and declaration served on A. B., Jr. ; and 
plaintiff's attorney informed defendant's attorney that it was a mistake, and 
requested the pleadings changed to the suit against A. B., Jr., and the defendant's 
attorney aft^wards pleaded and defended for A. B., Jr. Held, that the tnfo^ 
matlon or notice to defendant's attorney was not a discontinuance of the first 
suit, and defendant had a right to go on and enter judgment for costs of wm 
pros, ; and such judgment was allowed to be set off against the judgment 
which was recovered by plaintiff against A B., Jr., he having become the 
assignee of the first judgment before the judgment in the second suit was 
perfected. 

AprU Term, 1846. 

Motion by defendant in the second cause to have the judg- 
ment in the first cause set off against the judgment in the 
second cause. 

On the 20th November, 1844, judgment of nonpros, was 
perfected in the first above entitled cause in favor of the de- 
fendant for $25.70 costs. On the 19th September, 1845, a 
verdict was rendered in favor of the plaintiff in the second 
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Taars agt Tan BureiL — Same agt. Yan Buren, Jr. 

entitled cause for $87.15, and judgment perfecsted on the 10th 
of January, 1846, for $142.49 damages and costs. On the 
22d September, 1845, defendant's attorney served a notice on 
the plaintiff and her attorney in the second caase, that Barent 
Van Buren, Jr., was then the owner as assignee of the judg- 
ment ii^the first cause, and offered to set off that judgment 
(without motion) against the Yerdiot or judgment to be 
entered thereon in the second cause, which offer was not 
compUed with by plaintiff Defendant's attorney stated that 
he dia not know that the judgment in the second cause had 
been entered until the 23d or 24th of January last 

It appeared, in opposition to the motion, that the suit in the 
first cause was commenced on a draft upon E. & J. Gh.latian, 
signed "Barent Van Buren," payable to the order of the 
plaintiff. At the time the draft was made, the drawer resided 
in Orange county, and when the suit was commenced he had 
removed to Columbia county, and the sheriff of Columbia 
county served the declaration on Barent Van Buren, 
the fether of *the drawer. After plaintiff's attorney [*158] 
had received a plea and notice from defendant's attor- ' 
ney, he discovered that the declaration had been served on 
the wrong person, and then wrote to defendant's attorney in- 
forming him of the mistake, and that he did not intend to 
commence a suit against Barent Van Buren, Senior, and 
offered to transfer the pleadings to the suit intended to be 
commenced against the son. Plaintiff's attorney afterwards 
received pleas from defendant's attorney in the suit which 
plaintiff's attorney had commenced against Barent Van Buren, 
defending as Barent Van Buren, Jr. 

Plaintiff's counsel insisted that defendant went on in the 
first suit, after he had notice that the declaration was served 
on the wrong person, in bad £uth. 

C. L. MoNBLL, defendanfs cotmsd. 
H. HoGEBOOM, defendants oMomey, 
A. Taber, plaintiff ^8 counsel 
C. Borland, plainiiff^s attorney. 
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HUl agt Watson. 

Bbardsley, Jostiee. Held that the informatioii or notiot 
given by plaintiflf's attorney to defendant's attorney, of the 
mistake, was not a disoontinuance of the first suit, and de- 
fendant had a right to go on and enter his judgment for costs. 

Motion granted, without oosts. 



^ ^♦« 



Jakvis H. Hill agt. George H. Watson. 

A judgment, entered %oUMn ten days flnom the time of the deliyeiy of the report 
bj the refereee, is an irregalarity, and will be set aside with costs. {See 45A 
\neui\ rufe.) 

April Term, 1846. 

Motion by defendant to set aside judgment and subsequent 
proceedings, for irregularity. 

This cause was noticed for trial at the last February circuit 
in Monroe county ; an affidavit of merits was filed by defend- 
ant's attorney on the first day of the circuit, and a copy served 
on plaintiff's attorney ; during the circuit the cause was re- 
ferred to three referees on motion of plaintiff without any 
written notice to defendant's attorney. On the 7th of March 
last, the cause was brought to a hearing before the referees, 
and on the 14th of March, after the referees had delivered 
their report, plaintiff's attorney filed a record and perfected 
judgment in the cause, and a ca. sa. was issued and the defend- 
ant arrested and imprisoned ; no copy of the report was served 
on defendant's attorney. 

A. WoBDEN, defendants counseL 
George E. Kino, defendants attorney. 
H. Harris, plaintiff ^s counsel. 
James Abbams, plaintiff ^s attorney. 

Beardsley, Justice. Granted the motion with costs, on 
the ground that the judgment was entered within ten days after 
the report of the referees was delivered in violation of the new 
rules. See 45ft ntle S. 0. 



ff 
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Petit a^ Hewlett 



♦JiSDUTHAN Q. Boss agt. Hiram S. Beechbr a ai. [*157] 

An affidavit, &x the porpoae of a motion to refer a cause, should be made by the 
fofiiff or some excuse given why it is not. An affidavit made by the attorney 
of tiie p%rty moTing, and no excuse given why it was not made by the party; 
held, bad. (2 Eoward, 7.) 

June Term^ 1846. 

MonoN by plaintiff for reference. 

The afBidavit upon which this motion was founded was 
made by the plaintiff's attorney, and no excuse mentioned in 
it why it was not made by the phdntiff himsell 

E. J. Sherman, plaintiff ^s counsel and attorney. 
Jas. Forsyth, defendants^ counsel 
Hunt & Forsyth, defendants* attorneys. 

Jewstt^ Justice. Denied the motion with oosts, on the 
ground that the affidavit should have been made by theplaLa<> 
ti£^ or some excuse giyen why it was not. 



>««»-»i 



Charles L. Petit and wife agt. Geo. M. Hewlett et aZ., 

ex'rs, &c. 

It isirre^Mlar for defendant to move for hia coete l» aiUending a oirouU prepared 
to try, where plamtiff does not bring th8 cause to trial when called, he should 

move foTptdgment <u in case ofnofumL 

• 

June Term, 1846. 

Motion by defendants to be allowed their costs for attend- 
ing circuit. 

The affidavits showed that the cause was noticed by plain- 
tiff' attorney for the Queens circuit in May last Defend- 
ants attended with their witnesses, prepared to try. On the 
last day of the circuit the cause was called, and passed, plain- 
tiff not being present to try it. 



I 
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TTinntiftn agt Mambnt 

[*158] *PlEBPONT POTTEBi defendarUJ counsel and aUomeg. 

J. n. CoLUEB, phintiffi counsel 
NN A. P. Ralph, plaintiffs' attorney. 

JswETT, Justice. Denied the motion wiih oosts, on the 
ground that the motion was irreguiar. Defendants shonld 
have moved tar judgment as in case of nonsuit. 



^^mm »— 1— — 



Isaac P. Yak Alen agt John H. Re7Kold& 

A dedaratioii entitled of a term, mibsejumt to the term at wfaloh the o^nas it 
made retamable, will be set aside as inegolar. (12 WML 293.) 

June Term^ 1846. 

Motion by defendant to set aside declaration, for irregu- 
larity. 

This suit was commenced by capias ad respondendum^ tested 
on the 8d Monday of October, 1845, and returnable on the 
first Monday of January, 1846. On the 20th May, 1846, a 
declaration was filed, and copy served on defendant's attor- 
ney, both of which were entitled, " of the term of May, 1846." 
Defendant's counsel cited 8 T. R 626 ; 12 Wend. 298 ; Ardi. 
JPr. 887 ; 1 BurriU Pr. new ei., 120. 

J. H. Reynolds, defendants counsel 
Wm. H. Tobey, defendants attorney. 
C. P. ScHERMEBHOR^, plaintiff ^s counsel and aitomey. 

Jewett, Justice. Granted the^ motion with costs, on the 
authority of the 12 Wendell^ 298, with leave to plaintiff to 
amend. 



>4-^*^*^ 



Henby Y. Y. Hinman agt William H. Mambrat. 

A dedaration entitled ffenerdOy of a term, at which the capicta is made returnable 
at Apartiadar day in term^ to wit, the second Saturday, will be set aside as 
irregular. (2 Wend. 525; 18 Wend. 534.) 
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McConniok agt Fallerton. 

June Term, 1846. 

Motion by defendant to set aside judgment^ for irregolaritj. 

This suit was commenced by capias ad respondendum , tested 
the first Monday of January, 1846, and made returnable the 
17th January, 1846, being the second Saturday of the same 
term. On the 20th May, 1846, a declaration was filed and 
a copy served on defendant's attorney, both of which were 
entitled generally^ " of the term of January, 1846." Defend- 
ant's counsel cited 8 ?! iJ. 42 ; BurriWs Pr. 120 ; 1 Tidd's Pr. 
480; 2 Wend.525', 18 T7enrf. 584. 

J. H. Reynolds, defendants counseL 
Wm. H. Tobey, dejendanfs attorney: 
C. P. ScHEBMEKBORNyplaintiff^s counsel and attorney. 

Jewett, Justice. Granted the motion with costs, with 
leave to plaintiff to amend, on the authorities cited by defend- 
ant's counsel. 



'^»^ 



♦Jacob McCormiok agt James J. Fullerton. [*159] 

'Where defendant's attorneys had received a stipulation from plaintiff's attorney, 
extending the time to plead twen^ days, and defendant's attorneys craved 
oyer of the bond which was served by plaintiff's attorney nine days after stip- 
Yilation ; held, that defendant was bound to plead within tiie time prescribed 
by the atiptdaUon; the time did not run twenty days firom fha Unm of tha mt- 
9<O0 qfayar. « 

June Term, 1846. 

MonoN by defendant to set aside de&ult and subsequent 
proceedings, for irregularity. 

On the . 21st day of March, 1846, declaration was served. 
On the IQth of April, plaintiffs attorney gave defendant's at- 
torneys a stipulation extending the time to plead twenty days 
firom the 10th of April. On the 9th of April defendant's at- 
torneys craved oyer of the bond upon which the suit was 
brought, and on the 18th April oyer of the bond was served 
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Jones agt Aldrich. 

on defendant's attorneys. On the 2d May plaintifiTs attornej 
entered defendant's de&ult for not pleading. On the 8th ot 
May defendant's attorneys .filed plea and served copy on plain- 
tiff's attorney, who refused to receive it, for the reason that 
he had entered defendant's de&ult. 

Defendant's counsel insisted that the defiEiult was inegolar ; 
that defendant had twenty days to plead fix)ni the time of ser- 
vice of oyer. 

Gko. Woodmak, de/indanfa eounad 
BoDGERS & Woodman, defendants aUometfs. 
Pbteb Y. Cutleb, plaintiffs counsel and aUomey. 

Jewett, Justice. Held, that defendant was bound by the 
stipulation, and should have pleaded in twenty days fiom that 
time ; the service of oyer afterwards did not extend the time 
to plead ; de&ult was r^ular. Motion denied with costs with- 
out prejudice. 



^ m»* 



Silas Jones agt Gilbebt T. Aldbioh. 

Where defendant moved <m papers made oat for a motion for Judgment of lira 
pro8^ bat drew his notice of motion for judgment aa m com of mmnsU^ and it 
was objected to the motion for Judgment of nonpro$^ on the ground that de- 
fendant did not ask for it in his notice; held, that plaintiff was not misled by 
it ; it was evident from the papers themselves what the notice should have 
been, and Judgment for wm proe. was made and granted on the piqpen. 

June Term, 1846. 

MonoN by defendant for judgment as in case of nonsuit 
Defendant's notice of motion stated that he moved for judg- 
ment as in case of nonsuit in this cause, by reason of the plain- 
tiff haying &iled to JUe security for costs, according to the stat- 
ute, &c. Defendant's papers showed that an absolute order to 
file security for costs had been granted, which plaintiff had 
not complied with. 

[*160] *P. Caooer, defendant's cownseL 

S. y. R Mallort, d^endant's atiom^. 
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SiHiman agt. Clark. 

M. T. BsTNOLDS, plaintiff's counsel 
H. K. JbboicEj plaintiffs oMomey. 

It was. objected that the notice of motion Bhonld have been 
for judgment oi nonpros. ; that defendant could not move for 
it under his notice for judgment, as in case of nonsuit 

JswETT, Justice. Held, that the plaintiff was not misled 
by the notice, it was evident from the papers themselves what 
the notice should have been ; it was not such an irregularity 
but what the defendant might move for judgment of non pros. 
Motion &fi judgment of non pros, granted. 



• / 

BoBERT D. SiLLiMAN et ol agt. Jamss a. Clark et aL 

A Dotioe of trial (printed fonn), served for a dicoit to be held on the 4th — da7 
of April, will be held good for the 4th Monday of April, where it is retained 
bj the attorney upon whom it is served. If such a notioe is oonsidered ineg- 
uiar, it is the duty of the attorney to retam it immediately. 

June Term, 1846. 

MonoN by defendants for judgment as in case of nonsuit, or 
to set aside an order of reference. 

Issue was joined in this cause in September last Plaintiffs' 
attorney served notice of trial on defendants' attorney by mail 
CD the 11th of March last, for a circuit in Bensselaer county, 
to be held on the 4th Monday of April thereafter ; the venue 
was laid in Bensselaer county. Plain tifi&' notice of trial was 

a printed blank, filled up by inserting 4th •- day of April, 

instead of making it 4th iibnday of April. Defendant's counsel 
did not appear at the circuit in April ; after the cause was 
called in its regular order on the calendar, the circuit judge, 
with the consent of plaintiffii' counsel, referred it to three refe- 
rees. On the 16th of May a copy order of reference, and no- 
tice that the cause would be brought to a hearing on the 4th 
of June, was received by defendants' attorney. Defendants' 
papers stated that younger issues than this cause were tried 
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Bleecker agt Storms. 



at the April circuit Plaintiff' papers stated that no younger 
issue was tried before this cause was referred by the circuit 

H. Z. Hayner, defendants^ couneeL 
Eli Cook, defendants^ attorney, 
G. Stow, plaintiffs^ counsel. 
J. A. Millard, plaintiffs' cUiomey. 

Defendants' counsel insisted that the defendants' attorney 
had not been served with notice of trial for the April dicuit, 
and that he had never been served with any notice of appli- 
cation for a reference in the cause ; it was r^erred without his 
knowledge or consent. • 

Jewett, Justice. Held, that the cause was properly re- 
ferred, and the notice of trial served on defendants' 
[*161] attorney, being retained by him, *was sufficient to 
inform him that the cause would be brought to trial 
at the April circuit, and at all events if defendants' attorney 
considered it irregular, it was his duty to have returned it im- 
mediately. Motion denied, with costs. 



»«»»• 



Garret K Bleeoker et al agt. AT^TtAWAv j. Storms. 

In an affidavit for motion to change the venue^ defendant must state *' that he 
has A1II7 and fairly stated his case to his cormsel" in the properform; the re- 
golar form for such an affidavit should be followed. 

June Termy 1846. 

Motion by defendant to remove this cause from the 
New-York common pleas into this court, and to change the 
venue. 

Defendant's affidavit upon which the motion was founded 
was objected to as insufficient ; that part of it which was al- 
leged to be objectionable read as follows : '' And this depo- 
nent further says that he has a good and substantial defence 
on the merits in the said cause, as he is advised by Heniy 
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Brewster, who resides in the city of New- York, and who is 
counsel for deponent in said cause, and as he verily believes. 
(And he further says that one ground of defence to the said 
action is, that the iron for which this suit is brought, or a 
large part of the same, was of a very different and inierior 
quality to that contracted for and ordered of the said plain- 
tiff) And this deponent further says that he has stated the 
case in the cause so commenced as aforesaid to his said coun- 
sel ; and he further says, George S. Myers and others (naming 
them) all reside at Nyack, in said county of Bockland, and 
that the above named persons are each and every of them 
material witnesses for this deponent, to his defence in said 
cause, as he is advised by his said counsel and verily believes ; 
and he further says that he has fully stated, his case to his 
said counsel, and disclosed to him the facts which he expects 
to prove by each and every of his said witnesses, and that 
without the benefit of the testimony of each and every of the 
said witnesses he can not safely proceed to the trial of this 
cause, as he is also advised by his counseL and verily believes 
to be true ; and this deponent therefore says he is advised and 
beUeves the trial in this cause should be held in Bockland 
county, and not in the city of New- York. 

S. O. Shepakd, defendants counseL 
H. Brewster, defendants aiJUymey. 
G. R. J. BowDOiN, plaintiffs^ counseL 
C. H. Smith, plaintiffs^ aMorney. 

Jewett, Justice. Denied the motion, with costs, on the 
ground that the affidavit was informal and defective ; 
defendant did not state that he *had fuUy and fairly [*162J 
stakd his case to his counsel in the proper form, he 
had not stated that he had fairly stated it anywhere ; he 
should require the regular form to be followed. 
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IsAiAS W. Wallkr agt. Francis H. Samhons. 

Motion for judgment as in case of nonsuit will be denied, with oostSi where it 
would ha^e taken at least one day to try the cause, and it was called out of 
its regular order on the calendar, as a short cause, the circuit judge having 
previously publicly announced to the bar not to try any causes during the re- 
mainder of the circuit, which would require more than one hour. 

June Term, 1846. 

Motion by defendant for judgment as in case of nonsuit 
Defendant's papers stated that issue was joined in this cause 
October 24th, 1846, and notice of trial given for the New- 
York circuit held on the 16th of March last, plaintiff did not 
try the cause, and issues of a later date were in the regular 
order of the calendar tried at the circuit Plaintiff's attorney 
stated that it was true that issue was joined, and the cause was 
noticed for trial as stated by defendant, and that younger is- 
sues were tried at the circuit, but denied that they were called 
in their regular order on the calendar, .but were called under 
the following circumstances, to wit : that Judge Edmonds, 
who held the circuity after having during the first three weeks 
of the term proceeded with the calendar of causes firom day to 
day in the usual manner, until he had disposed of all the 
causes thereon up to No. 42, the issue whereof was joined on 
the 17th of August, 1844, announced to the bar that during 
the remainder of the term, which would be only the following 
week, he should not try any cause in which there was any 
defence, or which would take more than one hour to try; his 
object being to dispose of all the causes in which there was in 
foci no defence, and that all causes which would take more 
than one hour to try would be passed without prejudice, all 
of which, as the attorney for plaintiff believed, was well 
known and understood by defendant's attorney. And fur- 
ther, there were about three hundred and fifty causes on the 
calendar, the issues of about two hundred and fifty of which 
were older than this cause, and had the calendar been called 
in the usual or regular manner, no cause, the issue .whereof 
was as late as this one by several months, could by any pos- 
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dbility have been reached. This was an action of trespass on 
the case, for injuries done to the plaintiff's child or servant, 
by defendant, by running over him with a horse and wagon, 
breaking his arm, ribs, &c. And that the trial 
would have occupied the court at least *one whol^ [*168J 
day, if not two, there were eight or ten witnesses to 
be examined on the part of the plaintlGf, and a number on the 
part of the defendant 

After service of the papers for this motion, plaintiff's at- 
torney explained to defendant's attorney the reason that he 
did not tiy the cause, and offered to stipulate to try at the 
next circuit; which defendant's attorney declined to do, un- 
less the costs of the motion were paid. 

J. H. BiKG, de/isndanfs counseL 

R. P. WiNSLOW, defendants aUorney. 

H. Hunt, plaintiff ^s counsel and aUomey, 

JsWEirr, Justice. Denied the motion with $7 costs, on the 
ground that the cause was a long one, and did not come within 
the restrictions made by the circuit judge. Plaintiff's affida- 
vit had fully answered the motion. 



»«^»*- 



Henrt R Dunham et al agt. Ebenezer Clark. 

Where a case was put on the special calendar of short causes at the New-York 
GiTcait (commonlj known as the railroad calendar), by plamtilT's attorney, 
without notice to defendant's attorney, or to his knowledge ; and an inquest 
taken by plaintiff on the morning of the second day of the circuit, out of its 
order on the general calendar (the cause standing No. 171 on the general cal- 
endar); and an affidavit of merits having been filed and served by defendant's 
attorney, and he being in attendance at the circuit to try the cause ; TuHdt that 
it operated as a surprise upon defendant's attorney, and the inquest was set 
aside. Costs to abide event 

June Term, 1846. 

Motion by defendant to set aside inquest or verdict^ for 
Irregularity. 
Vol. 'II. 14 
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Dunham agt Clark. 

• 

Defendant stated that issue was joiDed in this cause about 
the 10th of March last, and the cause subsequently noticed 
for trial at the New- York circuit (where the venue was laid) 
for the first Monday of May last. Defendant filed and served 
an affidavit of merits previous to the circuit On the morning 
of the second day of the circuit, at about half-past nine A. ic., 
defendant called on the clerk to see the calendar, and found 
that this cause stood at No. 171. Defendant having business 
in the supreme court, went in there at the opening of the 
court, and was not present at the opening of the circuit At 
about 11 o'clock A. M., defendant met Mr. Sandford, one of 
the plainti£&' attorneys, in the City Hall, and remarked to him 
that this cause would not be reached, and they had better con- 
sent to consider it off for the term. Sandford then informed 
him that they had taken a verdict for the plaintiff in the 
cause that morning. Defendant insisted that it was irregular, 
and requested him (Sandford) to waive it and let it stand 

for trial, as defendant had a good and substantial 
[*164] *defenoe on the merits ; which he declined to do. 

Defendant then applied to the clerk of the circuity and 
was informed by him that the calendar had not been called 
at all, neither on that day nor the day previous ; but, produced 
to defendant a half-sheet of paper, on which were entered 
thirteen causes, selected out of the causes on the calendar, and 
among which was this cause ; which half-sheet of paper, con- 
taining the thirteen causes, was headed as follows : " May 
Circuit, 1846. Special calendar of short causes." Defendant 
stated that he never knew or heard of such special calendar, 
or half-sheet of paper, until it was shown to him by the clerk ; 
nor had he any intimation, by notice or otherwise, that this 
cause was to be placed any where except on the regular cal- 
endar of the cincult. Defendant stated that he had a good 
and substantial defence on the merits, and that the .cause was 
not reached in its regular order on the calendar. 

E. Clark, ccunsd and attorney in pro. per. 

P. Cagger, plaintiffs^ counsel, 

Sandford k Porter, plaintiffs^ aMomeys. , 
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___^ > 

JxWETT, Justice. Granted the motion, the costs of the mo- 
tion to abide the event of the suit, on the groimd that defend- 
ant was taken by surprise. He had no notice of the cause 
being put upon the special calendar, commonly known in New- 
Tork as the railroad calendar. 



« ^■•m > 



Nelson Little agt. Chauncby Bigelow. 

An affidavit for a reference should be made by the party, or a t^^ffideui eocooBe 
Bhown why it ia not (2 ffowardf *l, 157.) 

June Term^ 1846. 

Motion by plaintiff for a reference. 

The affidavit for a motion was made by S. Or. Haven, Esq. 
the law-partner of plaintiff's attorney, who stated that he was 
counsel for the plaintiff in the cause ; that Millard Fillmore, 
Esq., the attorney for the plaintiff, was then absent firom the 
county of Erie, where the venue iQ the cause was laid, and 
would not probably be back for some time to come ; that the 
plaintiff resided in the town of Collins, at a remote part of the 
county of Erie, and could not, without inconvenience and loss 
of time,- come to the city of Buffalo to have his affidavit drawn 
and sworn to. The affidavit then went on and stated the 
cause of action, and the particular claims on the part of the 
plaintiff, and also the particulars of the defendant's defence 
which would arise under his bill of particulars ; and concluded 
by stating that the trial of the cause would involve the exam- 
ination of a long account by both parties, &c. 

*M. Fillmore, plaintiff^s attorney. [*165] 

C. Howe, defendants oMomey. 

It was objected by defendant's counsel that the affidavit for 
the motion did not come within the rule ; it should have been 
made by the party, or a sufficient excuse shown. 

Jbwett, Justice. The affidavit on which the motion is 
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founded is made bjthe law-partner of plaintiff's attorney; 
it should have been made by the plaintiff no sufficient excusa 
is shown why it was not so made. ' Motion denied with $7 
costs. 



■♦^♦^ »< 



^ - 

Curtis Bolton et al. agt James McGullouoh. 

The same point decided in this case as in the preoeding motion of LUOe agt Big' 
ehWf only there was no excuse offered in the affidavit for this motion, why the 
plaintiff did not make it 

June Term, 1846. 

Motion by plaintiff for w^renoe. 

In this cause the plaintiffii' attorney made the affidavit for 
the motion, and gave no excuse why it was not made by the 
party. 

J. H. Collier, plaintiffs^ counsel, 
Charles Anthony, plaintiffs' aUomey. 
J. NsWLAND, defendants counsel 
J. C. Smith, defendant attorney. 

Jewett, Justice. Denied the motion with costs, on the 
same ground as in the preceding case of Littk agt. Bigdow, 
only in this case no excuse was offered why the plaintiff did 
not make the affidavit for the motion. 



^ ^♦^ m 



Daniel A. Baldwin agt. Russell F. Woolever. 

A written agreement or stipulation, signed by the attorneys for the reqwcdre 
parties, " that the trial of this cause be put off until the next April circuit, to 
be held in and for Herkimer county, without prejudice to either party ;" hdd^ 
not to operate as a stipulation on the part of the plaintiff to bring (he cmm to 
tnai aitheAprQ drcuiL Phuntiff had a right to stipulate at the April df 
GOit to bring the cause to trial at the next draUtt under the rule. 

June Term^ 1846. 

Motion by defendant for judgment as in case of nonsoit 



I 
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Defendant's papers stated that issue was joined in this cause 
July 29, 1845. On the 2l8t of August, 1845, plaintijBf's at- 
torneys noticed the cause for trial at the circuit held for Her- 
kimer county (where the venue was laid), on the third 
Monday of September, 1845 ; which circuit was regularly 
held, and all the business on the calendar disposed of; that on 
the 13th day of September, and a few days previous 
to the circuit, the attorneys of the *respective parties [*166] 
stipulated as follows : (title of the cause,) " It is here- 
by stipulated by and between the attorneys for the respective 
parties in this suit, that the trial of this cause be put off until 
the next April circuit, to be held in and for Herkimer county, 
without prejudice to either party." (Signed by the attorneys * 
ot the respective parties, and dated September 13, 1845.) The 
April circuit was held, and all the business on the calendar 
disposed of; this cause was not noticed for trial, nor tried at 
the April circuit pursuant to the stipulation. On the 10th 
day of April, the last day of the circuit, plaintiff's attorneys 
served on defendant's attorneys a stipulation to try at the Qext 
September circuit, and to pay all proper costs pursuant to the 
roles and practice of this court ; which stipulation defendant's 
attorneys declined to receive, and returned it to plaintiff's 
attorneys. 

B. BuRWELL, defendants counaeL 
Capron & Lake, defendant's aUomeys. 
P. Cagoeb, plaintiff's counsel. 
Benton & Barrett, phintijfs aUomeys. 

Defendant's counsel insisted that the agreement made by 
the attorneys for 4he respective parties, on the 13th Septem- 
ber, 1845, that the trial of the cause be put off UNTIL the next 
April circuit, operated as a stipukUion to try at the April 
circuit. 

Jewett, Justice. Held that the agreement of the 13th 
September did not operate as a stipulation to try^ it was noth- 
ing more in effect than an agreement to let the cause go over 
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the circuit without prejudice to either party. The plaintiff's 
attorneys tendered a stipulation, and offered to pay coBts 
under the rule, which was declined by defendant's attorneys. 
Motion denied with $7 costs. 



-••^•^*. 



Justin Carpenter agt. Luoien Tuffs. 

• 

•Where defendant was misled, in not finding the cause on the circuit calendar 
9ome days after the circuit oommenoed, and before the plaintiff had taken an 
inquest in the cause, he served a notice of trial and inquest for the nexi draut 
on defendant's attorney ; defendant was allowed to come in and defend on 
terms, although he had not served an affidavit of merits for the circuit, merits 
being sworn to od the motion. The suggestion mentioned by Mr. Justice 
Bbabdblet, in 2 Howard, 161, in giving notice of trial for a aubsequeni ckcwU 
before the close of the sitting circuit, approved and sustained. 

June Term, 1846. 

Motion by defendant to set aside inquest and subsequent 
proceedings. 

It appeared from defendant's papers that issue was joined in 
this cause on the 21st July, 1845 ; was noticed for trial for the 
New- York circuit, held on the fourth Monday of 
[*167] December last. Plaintiff did not proceed *to the trial 
at that circuit, but stipulated to pay defendant's costs 
of the circuit, and bring the cause to trial at the succeeding 
March circuit, to be held on the first Monday of March, 1846. 
Defendant's attorney made out his costs, had them taxed on 
notice, and demanded them of plaintiff^ and he refused to pay. 
At the March circuit, plaintiff did not put the cause on the 
calendar, until some time in the third week of the circuit, 
when the circuit judge granted an order ex parte to have the 
cause placed upon the calendar on motion of plaintiff De- 
fendant's attorney repeatedly examined the general calendar 
during the first two v^eks of the circuit, but did not find the 
cause thereon ; he did not know that the cause was put upon 
the calendar (not having received any notice of it), until the 
afternoon of the 9th of April last, when he ascertained (bj 



NEW-YORK PRACnOE REPORTS. 167 

Carpenter agt Tuffe. 

^ • 

accident) that the plaintiff had taken an inquest in the eanse ; 
and on an examination of the calendar, defendant's attorney 
found the cause entered on the calendar, not among the 
causes on the general calendar, but as the thirty-second cause 
at the en^ of the general calendar, and afler it had been made 
up. On the 8d of April last defendant's attorney was served 
with a notice of trial of the cause, for the first Monday of May 
thereafter. Judgment was entered on the 9th of April last 
Defendant swore to merits. On the part of the plaintiff it ap- 
peared that no affidavit of merits was served on plaintiff until 
the 4th of May last, and after judgment had been entered in 
the cause. The cause was noticed for trial for the third Mon- 
day of March last, and on the 10th of March plaintiff filed 
with the clerk a note of issue, and paid the fees, but the derk 
refused to put the cause on the calendar. On the morning of 
the first day of the circuit, in open court, plaintiff applied to 
the court to correct the calendar, and the circuit judge di- 
rected the elerk to put this cause on the calendar, which he 
did, and noted it to come in according to the date of its issue. 
On the 8th of April the cause was regularly put on the day 
calendar, and called in its regular order thereon, and an in- 
quest taken the 9th of April. Plaintiff stated that the March 
circuit being quite short, and fearing that the cause might not 
be reached in its regular order, noticed it for trial and inquest 
tor the succeeding May circuit. 

John Tuffs, defendanCa counsel and attam/ey. 
JusTiK Carpenter, counsel and attorney in person. 

Defendant's counsel insisted that they had been misled^ in 
not finding the cause on the calendar ; the plaintiff's attorney 
should have given notice that he was going to place 
it upon the calendar.' And further, that *the notice [*168] 
of trial served on defendant's attorney for the May 
circuit, wh^n defendant's attorney was not aware of its being 
on the March calendar, was especially calculated to mislead. 
Defendant's counsel cited the case of Faulkner agt The Mayor^ 
Ac^ of Brooklyn (2 How, 151), decided by Mr. Justice Beards- 
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LET, to the point that the notice of trial served for the May 
circuit, before the close of the March circuit, should have con- 
tained the reservation therein mentioned, to wit : " in case the 

cause is not tried at the present circuit" 

• 

Jewett, Justice. Granted the motion on payment of the 
costs of the circuit and subsequent proceedings, and $7 costs 
of opposing motion, and expressed his opinion in favor 
of the suggestion of Mr. Justice Beabdsley in the case 
dted. 



•^■^•< 



HsNBT B. Grsekwood and Boswsll Skesl agt Daniel 

Cleveland. 

Where a debtor has been arrested and conyicted, under the act entitled ** An act 
to abolish imprisonment for debt, and to punish fraudulent debtors, passed 
April 26th, 1831,*^ and afterwards puts in special bail under the amendatoiy act 
passed Maj 13th, 1846, and is subsequentlj ducharged under and bj yirtue of 
the provisions of the act mentioned ; such discharge does not ezcmente or 
affect his tfpecicU &asL 

June Term^ 1846. 

Motion bj defendant to exonerate speeial bail. 

It appeared fix>m defendant's affidavit that a suit was eom- 
menced against him in December, 1845, at the city of New- 
York, by writ issued out of this court in fiivor of the plaintiffi, 
upon a demand arising upon contract, amounting to more than 
$50, and upon which defendant alleged he could not, by the 
provisions of the act entitled *' An act to abolish imprison- 
ment for debt, and to punish fraudulent debtors, passed April 
26th, 1881," be arrested. or imprisoned; the suit was prose- 
cuted to judgment, and ^ jL fa, issued, returnable the 28th of 
May, 1846. On the 6th of December, 1845, and after the 
commencement of the suit, he was arrested in the city of New- 
York upon a warrant issued by the Hon. A AiiON Vanderpool^ 
one of the judges of the superior court of the city of New- 
York, upon the application and complaint >f the plaintiffi in 
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this salt, under the 8d and 4th sections of the said act, and 
the 4th subdivision of the fourth section. After an examina- 
tion and hearing before the judge, upon the warrant, defend- 
ant was convicted, and by an order of the judge committed to 
jail ; and after his committal he put in and perfected special 
hail in the action, under and by virtue of the provi- 
sioDs of the act entitled " An act farther *to amend [*169] 
the ' Act to abolish imprisonment for debt, and to 
punish iSraudulent debtors, passed April 26th, 1881,' passed 
May 13th, 1845," and was thereupon discharged from custody. 

On the 8th day of April, 1846, defendant presented his pe- 
tition, under the provisions of the 12th and subsequent sec- 
tions of the said act to abolish imprisonment for debt, as an 
insolvent and petitioning debtor, to the Hon. Philo Gridley, 
circuit judge, for a discharge of his person fix)m further arrest 
or imprisonment in the suit, and for the benefit of the provis- 
ions of the last mentioned act ; and on the 11th of April, 1846, 
a discharge was granted him by the circuit judge (after a hear- 
ing, and opposition by the plaintiff), which was recorded in 
the office of the clerk of Oneida county, on the 18th of April, 
1846 ; an exemnlified copy of the discharge being used on 
this motion. The special bail were Bansom Curtis, of the city 
of New-York, and Edward Eames, of the city of TJtica, 

Defendant's counsel insisted that the discharge of the de- 
fendant under the act mentioned exonerated the special baiL 

J, M. Hatch, defendants counsel and aUomey. 
R W. Peckelaji, plaintiffs' counsel, 
John Sherwood, plaintiffs' attorney. 

Jewett, Justice. Denied the motion, with $7 costs, on the 
ground that the defendant's discharge did not at all a£Eect the 
liability of the special baiL 
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Charles A. Savage et al. agt Cyrus Carpenter^ 

Where defendant and another person swore podtiTelj to the senrioe of a declar- 
ation on defendant, on the nirUh of April, and gave drcumstances aa eyidenoe 
of their knowledge of the time ; and the plaintiflli' attorney swore that he 
made the service on the defendant on the ienih of April, and on the same day, 
and soon after it was made, he entered the service, and the time of making it, 
in his register ; held, that the entry made in the attorney's register on the 
same day the service was made must control, and be considered oondnsive as 
to the time of the service. 

June Ihrm, 1846. 

Motion by defendant to set aside appearance, defistnlt and all 
subsequent proceedings, for irregularity. . 

Defendant's papers showed that this suit was commenced 
by declaration, which was specially entitled of the ninth of 
April, 1846, and was filed April 10th, 1846. Judgment per- 
fected against the defendant by default on the 5th May last 
Defendant's affidavit stated that on Thursday, the ninth of 
April, 1846, at Brockport, in the county of Monroe, a copy 
of the declaration, with a notice to plead thereon endorsed, 
was served on defendant by Stephen Wheeler ; no other ser- 
vice was made on him at any other time ; defend- 
[*170] ant's attention *was called to the time of such service 
by counsel, consulted by him soon after it was made, 
and the time was fixed in defendant's memory ; that Edward 
Sanford, then of Brockport, was present, and worked with de- 
fendant when the service was made, and defendant called his 
attention to the time soon after : also that defendant knew the 
time, from the place at which he was at work, and the work 
about which he was then engaged, and was perfectly clear and 
distinct in his recollection that it was the ninth day of April 
Edward Sanford's affidavit stated that he was at work with 
the defendant at a job of painting, when the copy declaration 
was served on defendant, by Stephen Wheeler, and his atten- 
tion was called to the time of service soon after, by the defend- 
ant, and he knew that the service was made on Thursday, the 
fiifith of April last, and was sure of it from the circumstance. 
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among others, that on Friday, the 10th of April, Andrew 
Eaton, who was also at work with defendant, at the time of 
the service, left Brockport and started for Seneca Falls. 

Flaintiflfe' papers showed, from the affidavit of Stephen 
Wheeler, plaintiffi' attorney, that on the tenth day of April, 
1846, he served upon defendant, personally, the copy declar- 
ation in this cause, and at the time of such service the defend- 
ant was at work alone ; that neither Edward Sanford nor any 
other person was present, nor was there any person in sight 
or hearing of them, to the best of his knowledge and belief; 
soon after J and on the same day of the service^ he eniered the ser^ 
vice, and the time, in his register of causes, and from the date of 
the entry, and from other circumstances, he knew the service 
was made on the Ufnih day of April last. The affidavit of ser- 
vice was filed, and defendant's default entered on the 2d May 

last 

J. H. Collier, defendants counseL 

J. Fuller, defendanCs aMomey. 

P. Caoger, plaintiffs^ counsel, 

S. Wheeler, plainUffs^ attorney. 

JkWett, Justice. Denied the motion, without costs, and 
with leave to defendant to plead on payment of costs of de- 
&ult and subsequent proceedings, and held, that the entry in 
the attorney's register of the time of the service, it being done 
the same day, must control and be held conclusive that it was 
made on the 10th of April. 



>*^»>> 



James E. L. Cart agt. Ell^ Livermore. 

An affidavit for motion to change venue omitted to state tliat defendant had 
fiiUy and fisurlj stated his case to his counsel, and omitted to state that hia wit- 
nesses were necessary^ also omitted to state that he had fuUy and 
fiwrly disclosed to his said counsel *(hefacis which he expected to prove [*1T1] 
by each and every of his said wiiinesses, held, that the defects named 
were sulBcient to deny the motion with costs, but without prejudice, to the 
end that the defendant's attorney might have a chance to try again. 
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June Term, 1846. 

MonoN by defendant to change the' venue. 

It was objected by plaintiff's counsel, that the affidavit of 
defendant upon which the motion was founded was defective. 
The material part of the affidavit was then read as follows 
(after stating the cause of action, and where the venue was 
laid) : " that this deponent has a good and substantial defence 
on the merits in this cause, as he is advised by his counsel, 
Abial Cook, of Norwich, in the county of Chenango, and 
verily believes to be true." (It then went on and stated where 
the cause of the action arose, and named the witnesses.) '* And 
that each and eveiy of the above named persons are material 
witnesses for this deponent to his defence of this cause, aa he 
is likewise advised by counsel and verily believes, and with- 
out the testimony of each and every of the said named per- 
sons, he cannot safely proceed to the trial of this cause, as he 
is also advised by counsel and verily believes to be true." 
The affidavit then closed by stating when the declaration was 
served, and how far the witnesses resided from the court 
houses in the respective counties. 

P. Caqoeb, d^mdanfa caunaeL 
Geo. M. Smith, defendant attorney. 
J. H. Collier, plaintiff ^s counsel 
J. S. Frost, plainliff^s attorney. 

Plaintiff's counsel insisted that the affidavit was defective, 
in not stating that defendant hsidJuUt/ and fairly stated the case 
to his counsel, and in not stating that his witnesses are neces- 
sary, and in not stating that he hsdjully and fairly disclosed to 
his said counsei the facts which he expected to prove by each and 
eOery of his said witnesses, &c. 

Jewjcft, Justice. Thought the counsel had mentioned de- 
fects enough ; he would deny the motion with costs^ without 
prejudice, and give the defendant's attorney a chance to try 
again« 
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Jacob F. Miller agt James H. Hooker. 

« 

One bill of lading, oompoeed of any number of different artides, is oonaidered bnt 
OM Uem^ on the trial of a canae. A motion for reference on one bill of lading, 
oontaining tsieoen different items, or articles, as requiring the examination of a 
long account, will be denied with costs. (See 2 Bvuiardf 79.) 

June Ihrm, 1846. ^ 

Motion by plaintiff for a reference. 

Plaintiff's affidavit stated that the action was assumpsit ; 
the declaration contained three counts, and declared for work, 
labor and services, in carrying for the defendant, 
♦at his request, a quantity of flour and ashes, from f*172] 
the city of Buffalo to the city of Troy. The plea 
was the general issue, and the trial of the cause would require 
the examination of a long account on the part of the plain- 
tiff Defendant showed that the plaintiff's bill of particulars 
contained one bill of lading only^ and OuU was composed of 
eleven different items. 

K H. Northrop, plaintiff'^s counsel and attorney. 
H. Harris, defendants counsel and oMomey, 

JewhtTj Justice. Held, that one bill of lading was but one 
ilem ; no matter how many different articles it was composed 
of^ it could not be considered as involving the examination of 
a long account on the trial 

Motion denied, with $7 costs. 



■^ ^♦< 



John M. Peck agt Johk Wood. 

Where defendant's attomcTS moved for retazation of costs with costs of retaza- 
taon, and of the motion, on the ground that no copy bill of costs aod notice of 
taxation had ever been served on them ; and in answer, plaintiff's attomej 
showed a regular service of the costs and notice of taxation ; the defendant was 
aDowed a retaxation on terms \ to wit : paying costs of opposing the motion. 
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* June Term, 1846. 

Motion by defendant for retaxatdon of costs, with costs d 
retaxation and costs of motion. 

Defendant's papers showed that this cause was brought to a 
hearing before David Buel, Jr., Esq., sole referee, at the city 
of Troy, county of Bensselaer (where the venue was laid), on 
the 9th, 10th and 11th days of September, 1845. On the Slst 
day of Januar;a| 1846, the referee reported in favor of the 
plaintift' $73.87. On the 17th of March last judgment was 
perfected, and on the 18th of April execution issued, to the 
sheriff of Oswego, and received by him on the 22d April, with 
directions to collect $230.10 with interest from the 17th April, 
1846. One of the defendant's attorneys, in his affidavit, stated 
that no notice of taxation of costs in the cause had ever been 
served in any way or manner on the attorneys for the defend- 
ant, or either of them, nor had any such notice been received 
by them, or either of them, nor had the plaintiff's attorney 
served on defendant's attorneys, or either of them, nor had they 
received any notice of retaxation of costs, with stipulation to 
deduct from the execution such amount as should be struck 
out on retaxation. 

On the part of the plaintiff it appeared, from an affidavit of 
Levi Smith, a clerk in the office of plaintiff's attorney, that on 
the 4th day of March last, he served the attorneys of 
[*173] the defendant with a copy of the bill *of costs in this 
cause, and notice of taxation for the 13th of March, 
before Abram B. Olin, Esq., recorder of the city of Troy, at 
10 o'clock, A.M., which service was made by enclosing the bill 
of costs and notice of taxation in a wrapper, and directed to 
Messrs. McCarty & Watson, the defendant's attorneys at Rich- 
land, Oswego county, N. Y. (that being their reputed place of 
residence), and on the same 4th day of March deposited in the 
post-office at Troy, and the postage paid thereon. Job Pier- 
son, Esq., the counsel for plaintiff stated in his affidavit^ that 
on the 4th of March last, a copy of the bill of costs in the 
cause and notice of taxation were made by Levi Smith, a stu- 
dent at law in his office, and on the same day, by his directioD| 
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Smith enclosed the copy costs and notice of taxation in a 
wrapper, and directed to Messrs. McCarty & Watson, at Bich- 
land, Oswego county, N. Y., that being their reputed place of 
residence, and the place to which other papers in the cause 
had been directed and received by defendant's attorneys, and 
on the same 4th of March, Smith left his office with the pack- 
age so directed, for the purpose of depositing it in the post- 
office in the city of Troy ; he rttumed soon afterwards, and 
entered in his law register the service of the papers on that 
day, and that he paid ten cents postage thereon, which entry 
he believed correct 

H. Harris, defendants counsel 
McCarty & Watson, deJendanCs cOtomeys. 
Job Pierson, plaintiff ^s counsel, 
S. D. Pierson, plaintiff ^s attorney. 

Jewett, Justice. Plaintiff shows the service of the costs 
and notice of taxation to be regular; the defendant can 
have a retaxation only, on terms. Motion for relaxation 
granted on payment of $7 costs of opposing motion ; the ex- 
ecution to be stayed in the mean time. 



i*-^4 



John M. Flint, administrator, &c. agt Bichard H. More- 
house. 

* 

Time obtained for the purpose of stirr^oining is also Ume to demttr. 

An order granted for Airther time to swrg'oin and plaintiff's attorneys demwred 
to the defendant's joinder instead of surrejoining ; defendant's attorney refused 
to receive the demurrer on the ground that the order only gave time to 
mtrr^om^ and entered plaintiff's default for not surrejoining. The default held 
to be irregular, and was with the subnequent proceedings set aside with costs. 

In law, time to plead is also ivme to demnr. A swrr^oinder is a pleading, 

June Term, 1846. 

Motion by plaintiff to set aside default and subsequent pro- 
ceedings, for irregularity, for not surrejoining ; and for leave 
to put in a demurrer. 
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« 

[*174] *Tlie action was assumpsit ; declaration contained 
the common counts for work and labor, goods sold 
and delivered, board, lodging, and other necessaries furnished, 
&c. Defendant pleaded the statute of limitations and in&ncy 
together with the general issue, and gave notice (under the 
latter plea) of set-o£ To the plea of the statute of limitations 
plaintiff replied, firsts that the defendant was absent from the 
state, and this suit was brougkt within six years after his first 
return therein ; second^ a new promise ; to the pleas of in&ncy, 
plaintiff replied that the goods furnished, &c., were nedeaaa- 
ries, and had entered a noUe prosequi as to the count for 
'' account stated" and " money lent and advanced" and '^ had 
and received." To the first replication of the plaintiff the de- 
fendant had in substance rejoined, that at the time when the 
alleged causes of action in the declaration mentioned accrued, 
the intestate, Richard R Hall, and the defendants were inha- 
bitants of the state of New Jersey and not elsewhere, that the 
indebtedness of the defendant to Hall arose in the state of 
New -Jersey, and not elsewhere, whilst they were residents of 
that state. That said Hall continued to be and remain such 
resident of the state of New-Jersey until he died, and that 
the defendant remained a resident of the said state* until the 
said causes of action were, by the laws of the state of New- 
Jersey, effectually and for ever released and discharged ; and 
for a long time thereafter, to wit, until the time of his return 
into this state as alleged in the plaintiff's replication, with an 
absque hoc as to the defendant's return with a said last named 
day ; concluding with a verification. That to the other re- 
plications of the plaintiff, the defendant tendered an issue to 
the country. One of plaintiff's attorneys stated that the 
pleadings in the cause had been voluminous and intricate, tod 
had required a great degree of care and attention in their pre- 
paration. The defendant's attorney obtained thirty days' time 
beyond that allowed by the rules of the court to rejoin to the 
plaintiff's replications, and when the rejoinder of defendant 
with a notice to surrejoin indorsed thereon were received by 
plaintiff's attorneys, they were engaged in the trial o^ and 
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attention to causes in the New -York and Brooklyn circuits ; 
before the expiration of the time to surrejoin, plaintiff's attor- 
neys obtained an order from Judge Edmonds, for thirty days' 
further time to surrejoin, and served a copy on defendant's 
attorney, that having only hastily examined the rejoinders 
without having decided upon what kind of reply should be 
made to them, and not having had an opportunity' to confer 
with the counsel in tKe caase, plaintiff's attorneys 
intended by the order to get leave to reply thereto *by [*176] 
way of demurrer, as well as by a technical surrejoin- 
der, and supposed that they had done so ; before the expira* 
tion of the time granted by the- order, a demurrer to the first 
rejoinder of the defendant was prepared and served on defend* 
anfs attorney, who declined to receive it ^ and on the SOth 
day of April last entered plaintiff's de&ult for not surrejoin^ 
ing to the first rejoinder ; before the entry of the default, de- 
fendant's attorney returned the copy demurrer with a notice 
that he declined receiving it, and the plaintiff's attorneys again 
sent it to defendant's attorney, with a notice that they con- 
sidered it pleaded pursuant to the rules and practice of this 
court Plaintiff's attorneys stated that the demurrer was put 
in in good faith, and that a technical surrejoinder could not 
be well pleaded to the defendant's rejoinder or any other an- 
swer more, except by demurrer, so that justice might be done 
bjMthis court to the plaintiff. A copy of the demurrer was 
annexed to the moving papers. 

G. R. J. BoVDOiN, plaintiff ^s counsel. 
Woodruff & Goodman, plaintiff^s atUyrneys. 
D. McMartin, defendants counsel, 
^ J. n. Bathbone, defenda^U^s aUomey, 

Defendant's counsel insisted that iime given to surrgoin vhu 
not tirne to demur, 

Jewett, Justice. Held that it was clear that the defiaralt 
was irregular ; in law^ time given to plead is iime to demur^ 
and so as to surr^oinder^ that is a pleading. Motion granted 
with costs, and ten days given to plaintiff to serve demurrer. 

Vol. II. 15 
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IsRASL Post, Jr. agt Obadiah S. Haight. 

A pnoept iasnied to collect oostB granted on a motion, is irregular, ^issaed wUk^ 
ii\ twenty days from the date of the order granting coets. (See 60 Bvk.) 

June Term, 1846. 
' Motion by plaintiff to set aside a preoept, for irregalarity. 

On the third day of June, 1846, a motion was made by de- 
fendant, to the special term of this court, then in session, to 
consolidate this and another cause, which motion was granted, 
with ten dollars costs. On the Jifth day of June last (1845)^ 
defendant's attorney issued a precept, by virtue of which the 
plaintiff was arrested and committed to jail, for the non-pay- 
ment of the ten dollars costs, ordered on the motion to cod- 
Bolidate. 

D. Wright, plaintiff^s counsel. 
Wm. B. Litch, plaintiff ^8 attorney. 
N. Hill, Jr., defindanCs counsel. 
A. Haight, defendants attorney. 

Plaintiff's counsel insisted that the precept was irregolar, it 
could not be issued until ttoenty days after the date of the 
order, under the 60 rule. 

Jewbtt, Justice. Held, that the precept was pre- 

[*176] maturely issued, defendant *should have waited 

twenty days under the 60 rule. Motion denied with 

costs, but no action for false imprisonment to be brought by 

plaintiff. 



^■^•^ >i 



Thomas Sicall et al agt. William H. Deforest et oL 

Where two referees met at the place of hearing about ten o'clock, a.!!, (the 
hearing being noticed for 9 a. m.\ the third referee not being present; and the 
two, without b^ing sworn or organized, agreed 1o keep the matter open until tiso 
o'dodE, p. IL, to wait for the third referee ; defendants' counsel at the time 
oljectuig that, after waiting an hour after the time noticed for hearing, anev 
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notioe ahould be given of the hearing; and at two o'clook, p. m., or after, all 
the refereee met and organized, and proceeded to a hearing ; heUd^ that the 
I»oceeding8 were regular. 
Semhk. That two referees meeting at the hour noticed for hearing, without 
bang sworn, maj wait for or hold open the matter for Uie third referee during 
ihe day, and then all three organize regularly. 

June Term, 1846. 

MonoK by defendant to set aside report of refeiees, for 
irr^alarity. 

This cause was referred at the Ulster circuit, held in March 
last, to three referees, James O. Lindennan, Jacob H. DeWitt, 
and Peter Van Gaasbeck, Jr. On the 19th of March, plain- 
tifis' attorney noticed the cause for hearing before the referees 
for the 2d day of April, at '9 o'clock, a. m., at the house of 
J. Pardee in the village of Kingston. One of defendants' at- 
torneys stated that he attended at the time and place men- 
tioned in the notice, with the defendant, that none of the 
referees were then present; defendants' attorney then called 
upon one of the referees, to know whether they were to meet 
on that day, and was informed by him that Jacob H. De Witt, 
one of the referees, was absent from the village of Kingston, 
but he would see the other referee, and have him come to the 
place appointed for hearing ; that about 12 o'clock, or within 
a very few minutes of that hour, the defendant and his coun- 
sel again attended at the place appointed for hearing, and 
James O. Lindennan and Peter Van Gaasbeck, Jr., two of the 
referees, were then present with M. Schoonmaker, Esq., the 
attorney and counsel for the plaintiffs, but Jacob H. De Witt, 
the third referee, was not present. Defendants' counsel in- 
formed the referees and plaintiffs' counsel, that he wished to 
make an application to postpone the trial of the cause, he not 
then being ready to proceed. Mr. Schoonmaker objected to 
the referees who were then present taking any action in the 
premises, and stated that Mr. De Witt, the third referee, 
would probably be in by the •2 o'clock stage. The referees 
declined to take any steps in the cause in the absence of one 
of their number, nor could they adjourn to any time. 
Defendants' counsel stated *that himself and the [*177] 
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defendant haying waited from 9 o'clock, at which hour the 
hearing was noticed, until 12, then informed the referees and 
phuntLBb' connael that they would wait no longer ; and de- 
fendants' counsel objected to any further proceedings without 
a new notice ; that he was compelled to leave home for a dis- 
tant part of the county, and should not again appear at any 
meeting of the referees, without the cause being regularly no- 
ticed anew ; accordingly defendants' counsel did leave about 
1 o'clock, and was absent several days from home. He was 
informed that the referees, between the hours of two and three 
in the afternoon of the 2d day of April, again met at the place 
appointed for the hearing, and proceeded, in the absence of 
the defendant and his counsel, to hear the proo& and all^;a- 
tions of the plaintifb, and made a report in their &vor for six 
hundred and twenty-four dollars and seven cents. 

On the part of the plaintiff, M. Schoonmaker, Esq., stated 
that two or three days before the 2d of April, Mr. De Witt, 
one of the referees, was unexpectedly called away from home 
on important business; before he left he notified plaintiflb' 
counsel and one or more of his associate referees of his in- 
tended departure, informing them that he would be at home 
and ready to proceed with a reference at 2 o'clock on the 2d 
of ApriL Plainti£b' counsel attended the place of hearing in 
the forenoon of the 2d of April, and alleged it was about 
10 o'clock (and not as late as defendant's attorney stated 
in his affidavit), that Messrs. Van Gaasbeck and Linderman, 
two of the referees, were then present, and also the defendant^ 
together with J. C. Forsyth, Esq., one of his oounseL Defend- 
ants' counsel applied for a postponement of the hearing until 
some future day, but did not produce, read, or furnish, at that 
time, any affidavits in support of his application. PlaintiflEs' 
counsel could not consent to the postponement, unless good 
and sufficient cause was shown, by affidavit, that Mr. De Witt 
was then absent, but had engaged to be back at or about noon 
of that day, that defendants' counsel could not in the mean 
time prepare his affidavits for a portponement, and present 
them at the meeting of the referees after dinner. Plaintiffi' 



/ 
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counsel did not object to tlie referees then present taking any 
action in the premises, but had objected to any postponement 
of the cause, unless sufficient cause was shown by affidavit on 
the part of the defendant ; and Mr. Linderman, one- of the 
referees, stated that he did not believe that two referees, 
before they were sworn, and in the absence of the third, 
could regularly adjourn over to any Aiture day. Plain- 
tiflfe' witnesses were in attendance from the city of New- York, 
and plaintiff proposed that the referees should meet 
as soon *as Mr. De Witt returned, at 2 o'clock, p. M., [*178] 
and proceed with the examination of plaintifls' wit- 
nesses, and in case defendants' witnesses were not then in at- 
tendance, an adjournment to some Aiture day would be agreed 
upon for examination of defendants' witnesses. Such propo- 
sition was rejected by defendants' counsel. The rrferees then 
present agreed to keep the matter open until two o^clock in the of- 
iemoon of thai day, and they would then meet, and in case Mr. 
De Witt should be present, they would organize and enter 
upon the discharge of their duties ; and the defendant and his 
counsel were then informed of such arrangement. At about 
2 o'clock, p. K., plaintiffs' counsel went to the house of Mr 
De Witt^ and found him at home, and informed him that the 
other referees were in waiting for him, and requested his at- 
tendance ; he then went to the office of the defendants' attoiv 
neys, and found the defendant and X H. Hasbrouck, one of his 
attorneys and counsel, then in the office; he informed them 
that Mr. De Witt had returned, and the referees were about 
organizing and proceeding to business, and requested their at- 
tendance ; plaintiff' counsel then proceeded to the place of 
hearing, and after waiting nearly an hour for the defendant 
and his counsel, and neither of them appearing, all three of 
the referees were sworn, and proceeded to hear and examine 
the witnesses on the part of the plaintiff no one appearing for 
defendant ; and subsequently made their report as stated by 
defendants' papers. 

G. R. J. BowDOiN, drfendania^ oounseL 
Forsyth & Hasbrouck, drfendanUf aUomeya. 
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D. McMartin, plaintiffs^ counsel, 

M. ScHOONMAKJiR, plaintiffs' aUamey. 

Defendants' counsel insisted that iioo referees before organi- 
zation bad not power to adjourn, and consequently bad no 
power to postpone or keep open tbe matter for a number of 
bours after tbe bour designated in tbe notice of bearing 
Tbe general rule in tbe city of New-York was, to wait one 
bour after tbe time designated in tbe notice, and, if all the re- 
ferees did not^tben appear and organize, tbe cause was reno- 
ticed for bearing at anotber time. 

Jewett, Justice. Said, tbat in tbe country tbey waited all 
day sometimes, to get all tbe referees togetber, and get them 
organized ; be thougbt tbere was notbing irregular in the 
plainti£&' proceedings. Motion denied witb costs. 



>«-^*4 



Clarissa Browk agt Samuel S. Fsrousok. 

Where an execution was isRued out of Ihia oovri, sealed with the 96oA offki etmrt 
of common pleas of the county of Putnam, and notioe of its wilb- 
[*l^d'\ draY^al frqm the sheriff was served by ^plaintifiTs attorneys on defend- 
ant's attorney before any levy was madet and before defendant's aitor- 
ney had completed liis papers for motion to set it aside for irregularity ; although 
defendant's attorney had, before receiving such notice, made an ai&davit| and 
procured the circuit judge's order, staying plaintiff's proceedings on the exe- 
cution, and served a copy of the order on the sheriff. MM^ that the motion 
was wiMcessaryt and was denied, ^thout costs to either party. 

June Thrm, 1846. 

Motion by defendant to set aside execution, for irregularity. 

Tbere was a copy of tbe execution in tbis cause attacbed to 
tbe moving papers, a seal of the court of common pleas of the 
county of Putnam was stated to be attacbed to tbe original, 
and so marked on tbe copy, and tbe motion was made on the 
ground tbat tbe execution was issued witbout tbe seal of thr 
court. Tbe moving papers stated tbat tbe execution was de- 
livered to tbe sberiff of Westcbester, on tbe 4tb of April, and 
tbe sberiff stated to Mr. Mills, tbe law partner of defendant's 
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attorney, that he had instructioiis fix>m plaintiff's attorney to 
proceed and collect the amount of it On the 2lBt of April, 
about 2 o'clock, p. u^ defendant's attorney caused to be served 
on the sheriff a copy of an order made by the circuit judge of 
the second circuit, staying proceedings upon the execution ; 
about 4 o'clock, p. m., of the same day, one of plaintiff 's attor- 
neys served a notice on defendant's attorney, of the unthdrawdl 
of the execution from the sheriff; defendant's attorney then 
informed him that he had, in the forenoon of that day, pre- 
pared and sworn to moving papers to set aside the execution, 
and they were then copying to serve on plaintiff's attorneys, 
and demanded that his costs should be paid for preparing the 
papers for the motion, which plaintiff's attorney declined 
to do« Defendant's attorney then informed plaintiff's attor- 
ney that he should disregard the notice of withdrawal, and go 
on to make the motion. On the part of the plaintiff, D. 0. 
Briggs, Esq^,, one of the plaintiff's attorneys, stated that the 
first intimation he had, or, as he believed, either of the plain- 
tifif^s attorneys had, of any error in the execution, was at the 
"Westchester circuit in the afternoon of the 21st of April last ; 
that J. W. Tompkins, Esq., the defendant's attorney, was then 
engaged as counsel in sunmiing up a cause ; he (Briggs) spoke 
to J. W. Mills, Esq., the law partner of defendant's attorney, 
about the execution, when Mills informed him that they pro- 
posed to move to set it aside, but the a£B.davits and papers for 
the motion were not then prepared, and that Briggs had 
better withdraw the execution. A few minutes after convers- 
ing with Mills, he saw the sheriff of W^tchester, and exam- 
ined the execution then in his hands, and on close inspection 
discovered that the seal attached was not the seal of 
this court, and immediately thereafter withdrew *the [*180J 
execution from the sheriff before any levy had been 
made, as he was informed by the sheriff, and prepared a notice 
thereof during all which time Tompkins continued address- 
ing the court and jury, and within five minutes afl«r Tomp- 
kins had ceased speaking he served the notice of withdrawal 
upon him« which was about one hour before the service of the 



180 NBW-TORK PEACnCB RBPOBTa 



Dutcher agt WilguB. 



judge's order, staying proceeding and notice of this motion, on 
plaintiff 's attorneys. Briggs denied that Tompkins ever de- 
manded of him the costs for preparing the papers for the 
motion. 

J. W. ToHPKlNS, defendanCs counsel and aUomey. 
A. Tabbb, plaintiff^ 8 counsel, 
Lee k Bbkhss, pUdntiff^s aUomeys. 

Jewett, Justice. Thought there was no necessity for this 
motion ; the execution was withdrawn, and notice given hefm 
any levy was made. The defendant's papers were not fully 
prepared for the motion, when the notice of withdrawal was 
served, as appears on both sides. Motion denied, without 
costs to either party. 



JoHK D. Dutcher agt Charles Wiloits. 

On a motkm for refermoe^ the affidavit mnst show clearly that oB ^b» iaBOM an 
joined in the cause, as weU those in law, as in fad^ where the pleadings show 
the necessity of such issues. 

June Term, 1846. 

MonoN by plaintiff for reference. 

It was objected by defendant's counsel, that the plaintiff's 
affidavit was insufficient, for the reason that it did not state 
sufficiently that issue was joined. The affidavit of plaintiff 
read as follows: "being duly sworn, says, that he is the 
plaintiff in the above entitled cause ; that the declaration in 
said cause is in assumpsit upon a promissory note given by 
the defendant to the plaintiff and upon an account for work 
and labor performed by the plaintiff for the defendant, and 
for goods, wares and merchandise sold by the plaintiff to the 
defendant That the venue in said cause is laid in the county 
of Albany, that the pleas in said cause, are : 1st. The general 
issue, 2d. Set-off, Sd and 4th. Certificate and discharge as a 



NBW-YORK PRACTIOB RKPORTa 180 



Bnjder agt OlmBted. 



bankrupt ; to whicli the plaintiflP replied a new promise made 
by the defendant to the plaintiff to pay the demand for which 
this suit is brought, subsequent to such discharge and certifi- 
caie, and to which the defendant put in a general rejoinder 
traversing the replication ; that an issue of fact wias joined in 
said cause on the 16th day of May instant, and this deponent 
further says that the trial of this cause will require the exam- 
ination of a long account on the part of this deponent." 

*J. H. Collier, plaintiff ^s counsel [*181] 

H. L. Palmeb, plaintiff ^s attorney, 
R W. Peckham, defendants counsel. 
0. S. & H. A. Brigham, defendants attorneys. 

Jewett, Justice. Denied the motion with costs, on the 
groimd that it did not appear sufficiently, from the affidavit, 
that issue was joined in law^ which was requisite, as well as 
in fact 



■«-^«4 



Alexander Sntber agt Charles A. Olmsted. 

Where the venae in an affidavit was "Albany county," and it was sworn before 
and the jurat subscribed by a "Judge of Rensselaer county courts, counsel 
lor, Ac. ;" Jield^ that the affidavit could not be read, on motion, on the ground 
that the officer, before whom it purported to have been sworn, had no juiia- 
diction to take it (2 How. 86, 127.) « 

June Term, 1846. 

Motion by defendant to set aside proceedings on the part 
of the plaintiff &c. 

The principal aflSdavit upon which the motion was founded 
was made by defendant's attorney ; the venue in the affidavit 
was " Albany county," and was swom before and the jurat 
signed by " J. Homey n, judge Rensselaer county courts, and 
counsellor in supreme court" 

D. Wbiqht, defendants counsel. 
L. J. Lansing, defendants aUomey. 
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Yaa Auken agt Stewart 

N. Hill, plairUiff^s counseL 

£1 Peabson, plaintiff ^8 cUiomey, 

Plaintiff's counsel objected to the reading of the affidavit 
on the ground that the officer, before whom it purported tc 
have been sworn, had no jurisdiction to take it ; cited 2 Haw. 
86, 127. 

Jewbtt, Justice. Sustained the objection, and denied the 
motion with $7 costs, without prejudice. 



^ ^•i 



Jesse Van Auken et at. agt Jakes Stswabt« 

An affidavit, for the purpose of moying to change the venue, should stake the 
iouma as well as the oounty m which the witnesses reside. (1 Eow. 196; I 
Eow. 89.) 

June Ikrniy 1846. 

Motion by defendant to change the venue fix>m New-York 
to Delaware. 

The afiELdavit upon which this motion was founded did not 
state the towns in which the witnesses resided ; it stated only 
that they resided in the county of Delaware. 

Plaintiff' counsel objected to the sufficiency of the afSda- 
vit^ and died 1 How. 105 ; 2 How. 89. 

A. Tabeb, de/endanfs counseL 
Johnson & Andrews, d^endan^a attameys. 
G. R. J. BoWDOiN, plaintiffs^ counseL 
R Ten Broece, plaintiffs^ attorney. 

Jewett, Justice. Sustained the objection, and denied the 
motion with $7 costs. 



X 
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♦Charles Curtis agt. Samuel S. Popping and [*182] 

John J. Poppino, executors, &a 

Where, on the trial of a caose, it was proved that an acting execotor reftised to 
pay a note of $700, given to plaintiff, the creditor, sigrned bj the testator as 
surety for another person, and replied that he would not pay him until com- 
pelled by law to do so, and subsequently executed a writing to plaintiff to 
the effect, " that the executors request the holder of the note to delay en- 
forcing collection to enable the principal to provide means to pay it^ and we 
certify that the same has been duly presented and is recognized and treated 
as a demand against said estate," and it was also proved that sufficient assets 
came to the hands of the executors. Held, that the executors were liable for 
costSj although the executors swore that, after the execution of the writing, 
they learned and were advised that they had a good defence to the note on the 
ground of usury. A verdict was rendered for the plaintiff for $491.21, the 
balance due on the nole. 

June Temij 1846. 

Motion by the plaintiff for costs in 4;his suit and costs of 
motion against the defendants, to be levied of the property of 
Daniel Poppino, deceased. 

This was a sait brought on a promissory note, executed to 
plaintiff by John Borrodaile, Daniel Poppino and Robert 
Alsop, the two last named alleged to be sureties. The word 
" security" was appended to the name of Robert Alsop only : 
defendants pleaded general issue. The cause was tried at the 
Wayne circuit on the 29th of April, 1846, and a verdict ren- 
dered for plaintiff, against the defendants, of $491.21, the 
balance due on the note, which was originally $700. B. 
Whiting, circuit judge, gave a certificate, which was annexed 
to plaintiff's moving papers, which read as follows : (Title of 
the cause.) " Wayne circuit, April 29, 1846. I hereby certify 
that it appeared and was proved, on the trial of this cause, on 
the part of the plaintiff, that this suit was brought upon a 
promissory note executed by Daniel Poppino, deceased, and 
others, to the plaintiff, dated July 24, 1840, for $700, payable 
on the first day of October then next, upon which there was 
due and unpaid, including interest computed to May 4, 1846, 
the sum of $491.21 ; that tho defendants are the executors ol 
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die said Daniel Poppino, deceased ; that letters of adminis 
tration upon the personal estate of the said Daniel Poppino^ 
deoeased, were taken out by the said defendants in the year 
1641, that the personal property of the deceased which came 
into the hands of said executors amounted to $1000 or more ; 
that the value of the real estate of the deceased was some 
$3000 or $4000 ; that no inventory of the personal or real 
estate of the said deceased was ever made or filed ; that about 
the first of November, 1845, the said plaintiff presented his 
said demand to the said Samuel S. Poppino, one of the said 
executors, and made demand of payment thereof of him, the 
said Samuel S. Poppino ; that the said Samuel S. Poppino 
refused to pay the same, and replied to said plaintiff that he 

would not pay him, the said plaintiff until compelled 
[*188] by law *to do so." Plaintiff's papers contained a 

copy of a writing signed by Samuel S. Poppino, which 
read as follows : '' Whereas Daniel Poppino, in his lifetime, 
became a party to the annexed note, as a suretymaker with 
John Borrodaile, to whom it belongs to pay said note ; and 
whereas the said Borrodaile is not now in a situation to pay 
said note, the executors of the estate of the said Daniel Pop- 
pino hereby request the holder of said note to delay enforcing 
collection thereof, to enable the said Borrodaile to provide 
means to pay same ; and they hereby certify that the same 
has been duly presented, and is recognized and treated as a 
demand against the said estate. Dated March 6^ 1843. 
(Signed) S. S. Poppino, executor of Daniel Poppino, decU" 
Defendants' papers stated that Daniel Poppino died on the 
4th of July, 1841 ; that just previous to his death, he in- 
formed Samuel S. Poppino that there were no debts against 
him. The heirs and legatees were agreed in the amount and 
disposition of the property left by the deceased, and did not 
wish to incur the expense of an appraisal, and which they 
were advised by the surrogate was not necessary under those 
circumstances. The deceased left but a small amount of per- 
sonal property ; and Samuel S. Poppino, who was the acting 
executor, never received or realized to exceed about $500 
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firom the assets of the estate. It turned out that there were 
demands existing against the estate, which the e2;ecutors paid, 
amounting to between $300 and $400, besides their claim ; 
and there would not probably be realized over about $150 
fix^m the personal assets of the estate. The writing executed 
by Samuel S. Poppino, referred to in the moving papers, was 
executed at the request of Borrodaile, who called upon the 
executors with the plaintiff, and informed them that Borro- 
daile had made an arrangement with the plaintiff to give him 
time to pay the note ; which the plaintiff was willing to do, if 
Samuel S. Poppino would sign the writing. Subsequently to 
the execution of the writing, Borrodaile informed S. S. Pop- 
pino that the note was usurious and void ; and, if prosecuted, 
he (Borrodaile) should resist the payment of it on that ground. 
S. S. Poppino stated that no proposition was ever made' to 
refer the daim ; tiiat, if such proposition had been made, he 
would have been willing to have referred it The reason 
why he refused to pay the note was, because he was advised 
by Borrodaile that it was usurious and void, and, if prose- 
cuted, he (dorrodaile) should take the advantage of it, and 
advised Poppino to do the same. On stating the case to 
counsel, he, Poppino, was advised that the note was void, and 
he therefore felt bound to resist the payment of it. 
As a further reason for *reftiaing to pay it, he had no [*184] 
assets of the estate to pay it with, or any part of it. 
Borrodaile was unable to pay the note, and nothing could be 
collected of him. No real estate of Daniel Poppino, deceased, 
was devised to the executors. 

M. T. Reynolds, plaintiff's counsel. 

O. H. Palmer, plmntiff^s cUtomey, 

W. F. Aldrich, defendants? counsel and attomet/. 

JswETT, Justice. Held that the defendants were liable for 
the costs as executors, and granted the motion with $10 costs. 
It was apparent from the whole case that it came within the 
statute ; " that the claim had been presented, and payment 
was unreasonably resisted or neglected." 



184 NEW-YORK PRACTICE REPORTS. 

Holmee agt Van Sickle. 



JosEj'H A. Holmes agt. Peter Yaj^ Sickle and Jacob Van 

Sickle. 

a salt was oommenced by dedaration against two defendants; and before ser 
yice on them, they executed a bond and warrant of attorney to plaintiff in- 
cluding the amount of principal and interest of the demand claimed, and $6.50, 
being the amount of costs claimed by plaintiffs attorney ; and the defendants 
were to pay the sum thus liquidated in a g^ven time. And as the wcdg^t of 
testimony appeared, defendants did pay the amount within the Ume, and took 
a receipt from plaintiff's attorney, "(o apply Vie amouni on Ihe JudffmenU* 
. Plaintiff^s attorney had, just previous to such pajrment, sent off a judgment 
record to be signed and filed ; and as appeared on the part of the plaintifl^ 
plaintiff's attorney claimed of defendants more costs in consequence of enter* 
ing up judgment ; and over two years afterwards, plaintiff^s attorney issued a 
writ of scire facuu on the judgment ; and on a motion to set aside the son 
faciaSy and that the plaintiff acknowledge satisfiEuition of the judgment, it was 
granted with costs, on the ground that it appeared that defendants paid all 
that they understood to be due, and within the time agreed upon ; and it 
would seem that the defendants were deceived in giving a bond and warrant 
of attorney, instead of a oognaviL The warrant of attorney contained a danse 
that execution might issue *' at any time or times, without any revival.'* 

Senibie, Where a warrant of attorney contuns a clause that execution may issue 
ai any Ume or Umea withoiU any revioa^ it is unnecessary to iss&e a tdnfadaB 
where execution had not been issued within hoo yean ftom the entry of Judg> 
ment 

June Term, 1846. 

Motion by defendants to set aside writ of scire facias ; also 
that the plaintiff satisfy the judgment of record with oosts. 

It appeared on the part of the defendants, that in Septem- 
ber, 1848, a suit was commenced in &vor of Holmes agt. the 
Van Sickles (by filing a declaration), on a note of $50. dated 
Sept. 15, 1842 ; payable Sept. 1, 1848, with interest On the 
9th of Sept., 1848, Stephen Wheeler, clerk in the office of 
plaintiff's attorney, called to serve declaration on defendants; 
and they executed and gave him a bond and warrant of at- 
torney, conditioned to pay $60. (The note being $50, 
interest one year $8.50, and costs which plaintiff's 
[*185] *attorney claimed, $6.50, making $60.) Wheeler 
gave the defendants a certain time (not recollected 
by them), to pay the $60, which should discharge the daim. 



X 
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On ihe 27th September, 1848, Jacob Van Sickle paid Wheel- 
er $60, as he and Peter both swore, in full of the whole de- 
moindf and both swore that it was vrUhin the time given them 
by Wheeler to pay that amount, which should be in full. 
Wheeler gave a receipt for the $60, " to apply on the above 
mentioned judgment," dated Sept. 27, 1848. No judgment 
had Qk/en been entered^ but on the 8d Oct, 1848, judgment was 
signed by the recorder of Rochester, and on the 6ih Oct, 
1843, judgment was perfected ; on the 2^th Feb., 1846, Wheel- 
er wrote to defendants by mail, saying there was a balance 
due on the judgment, which they must call and pay. This 
letter defendants did not receive until after the service of scire 
facias. A copy of the warrant of attorney was annexed to 
defendants' papers, and contained a clause authorizing execu- 
tion to issue " at any time or times thereafter , without any revival 
of svuJi judgment or otherwise.''^ The affidavits of both defend- 
ants and defendants' attorney were essentially to the foregoing 
&cts. On the part of the plaintiff it appeared, that on the 9th 
of Sept, 1848, when Wheeler called on one of the defendants 
(he could not recollect which), and informed him he had come 
to serve a declaration on him, the defendant expressed a very 
great aversion to being sued, and assured Wheeler that if he 
would return without serving upon defendants the declara- 
tion, he, the defendant, would call at Mr. Palmer's office the 
then next week and pay the demand upon which the suit was 
brought and all the costs. Wheeler then informed the defend- 
ant that the defendants could execute a bond and warrant 
of attorney, if they preferred to do so to having the declara- 
tion served upon them. Defendant then inquired the nature 
of the bond and warrant of attorney, and Wheeler explained 
it to him, and told him if the defendants chose to execute a 
bond and warrant of attorney, they could have the then next 
week to pay the money in ; to which defendants assented, and 
the writings were executed. Wheeler then agreed that, if the 
defendants paid the $60 and interest the then next week, no 
judgment should be entered on the bond and warrant of attor 
ney. Wheeler stated that the money was not paid within the 
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time agreed upon. Palmer, the attorney for plainti£^ made out 
the judgment record on the bond and warrant of attomej, and 
took it with him to Rochester to get it signed a day or tiyo be- 
fore the defendants called to pay the money. When one of 
the defendants offered to pay the $60, Wheeler informed him 
that the time for defendants to pay had elapsed, and a judg- 
ment had been entered against them. Defendant said 
[*186] he was disappointed in getting *the money ; he was 
sorry Mr. Palmer had made them more costs, but as 
he had not kept the agreement on his part, he could not find 
any &ult; he asked Wheeler how much costs there was; 
Wheeler told him he could not tell, as the papers had not 
returned from the clerk's office ; defendant said he would like 
to pay $60 on the judgment, and the balance he would call 
and pay in a few days. Wheeler took the $60, and gave 
defendant a receipt for it. On the 24th of Feb., 1846, Wheel- 
er notified defendants to pay the balance due on the judg- 
ment ; and on the Slst March, 1846, he issued scire/acicLs upon 
the judgment ; soon after the scire Jacias was issued, one of 
the defendants called on him and said he had forgotten about 
it, or he should have paid it before, and inquired how much 
he must pay to settle the whole 'matter ; Wheeler (who was 
attorney for plaintiff in the acLfou suit) informed him he must 
pay the balance of the judgment after deducting the $60, and 
pay the sheriff's fees for serving the Aa.yb.; that defendant left 
for the avowed object of ascertaining the amount of sheriff's 
fees and pa3ring them, and then to pay the amount due on the 
judgment, but did not again return. Palmer, the attorney on 
the original judgment, stated that on the 23d September, 
1843, he made up a judgment on the bond and warrant of 
attorney, and took it with him to [Rochester, where he went to 
attend the circuit, which commenced on the 25th September ; 
that being engaged during the first days of the circuity did 
not get the record signed until the Sd of October. The record 
was signed and sent, off to the clerk's office, before he had any 
information that any money had been paid by defendants on 
the demand. 
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M. T. BsYNOLDS, defendants^ counsel, 

S. B. Jbwett, defendants^ oMomey. 

S. Wheeler, plaintiff ^s counsel arid attorney. 

Jewett, Justice. Granted the motion, setting aside the 
9cLfa.^ and that plaintiff acknowledge satisfaction of the judg- 
ment with $10 costs ; on the ground that the defendants paid 
all that they understood to be due, and within the time agreed 
npon, as appeared by their affidavits ; and it seemed, that they 
paid all which was in fact due. It also appeared that the de- 
fendants were deceived, in giving a bond and warrant of attor- 
ney, instead of a cognovit^ not knowing that the expenses would 
be increased by so doing. 



* ^♦< 



Clark Hibbard agt David Hoag, impPd with Edward 

Sims. 

Where plaintiif brought a suit m this court on at justice^s judgment, and on the 
same day, but subsequent to the ser^oe of the declaration, defendant brought 
an appeal on the judgment to the common pleas, and afterwards 
pleaded to plaintiff's declaration *in this court, the general iaaue and [*187] 
notice subjoined of bringing the appeal and the pendency thereof on 
the judgment; and on motion of defendant for judgment as in case of nonsuit, 
hj reason of plaintiff's Ming to notice, and bring the cause to trial at a sub- 
sequent circuit Eeidy that the plaintiff might stipulate on payment of oosis of 
motion. • 

June Term, 1846. 

Motion by defendant Hoag, for judgment as in case of 
nonsuit 

Defendants' papers stated that the venue was laid in the 
county of Onondaga ; that issue was joined as to defendant 
Hoag, on the 18th of February last, and as to the defendant 
Sims, on the 16th of February last ; that a circuit was held in 
and for Onondaga coanty, on the 2d Monday of April last ; 
that this cause was not noticed for trial at that circuit, and that 
younger issues were tried, and this cause might have been 
tried. 

Vol. II. 16 
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Flaintifr's papers stated that the acdon in this cause was 
foanded on a judgment recovered and rendered in a justice's 
court of Onondaga coantj for $100 damages, that the defend- 
ant Hoag resided in Onondaga county, but the defendant 
Sims did not reside in that county ; the judgment was ren- 
dered in &vor of the plaintiff against the defendant Hoag, 
impleaded with Sims on the 20th January last, and on the 
30th day of January the declaration by which this suit was 
commenced was served on defendant Hoag, that on the same 
day, but at some time subsequent to the service of the declara- 
tion, Hoag brought an appeal on the justice's judgment to the 
court of common pleas of Onondaga county, and which ap- 
peal was yet pending and undetermined. On the 9th of 
February last, the defendant Hoag appeared by attorney, who 
served notice of retainer, in this cause, on plaintiff's attorneys, 
and on the 14th of February defendants' attorney served on 
plaintiff's attorneys a plea of the general issue and notice 
subjoined of bringing the appeal, and the pendency thereof 
on the judgment 

H. C. Yak Schaack, defendants^ counsel and attorney, 

N. Hill, Jr., plaintiff ^s counsel. 

Wilkinson, FLEMma k Bago, phiniiff*s attorneys. 

Plaintiff's counsel insisted that the judgment before the 
justice was not extinguished by the appeal. The appeal 
might be discontinued by the appellant, or it might be dismissed 
by the common pleas, and then the judgment before the jus- 
tice would be in fuQ force. (6 HiU, 612.) The cause of ac- 
tion was not destroyed but suspended. 

The defendant had not so pleaded as to avail himself of the 
appeaL He should have pleaded in abatement. Hia papers 
showed he had only pleaded in bar. (2 Johns. Oases^ 812.) 
Hence the plaintiff might stipulate. 

Jewbitt, Justice. Granted the motion, unless plaintiff 
stipulated and paid the costs of the motion. 
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♦Samuel W. Hurd agt. John J. Merritt. [*188] 

A plaintiff may collect, on execution, the amount of his judgment cmd interest 
from the time of docketing, where defendant brought a writ of error on the 
judgment to the court for the correction of errors, and the writ was dismissed 
with costs, and the court awarded thai (he defsndani in error recover interest on 
ihejudffmerU during the pendency of the writ of error, by way of damages, for the 
vexation, delay, d:c, caused by bringing the writ 

Ji seems that it is competent for the court for the correction of errors to make 
such order, and the defendant in error may enforce it, although he levies the 
amount of his judgment in this court with interest from the time of docketing. 
(2 Oow. 51, 400; 10 Wend. 74) 

June Term, 1846. 

MonoN by defendant to correct the indorsement on the 
plaintiff's execution, issued in this cause, &c. 

This was a suit brought to recover of the defendant^ 
damages for diverting a stream of water. From the defend- 
ant's papers, it appeared that the cause was referred to three 
persons, as referees, who were to proceed in the same manner 
as if the action was properly referable. The referees made 
their report against the defendant, for $966.12^, on the 26ih 
day of August, 1848 ; and on the 1st day of June, 1844, plain- 
tiff entered up judgment for $1,831.83 damages and costs. 
The defendant brought a writ of error on the judgment to 
the court for correction of errors, which writ was subsequently 
quashed, and an order made by the court that the defendant 
in error recover against the plaintiff in error, his costs to be 
taxed, and also interest on the amount of the judgment of the 
supreme court, from the 23d of April, 1845, by way of damages, 
for the delay and vexation, caused by the bringing of the writ of 
error. Plaintiff issued execution on the judgment in the 
supreme court, for the amount of the judgment, and directed, 
by indorsement thereon, that interest should be collected from 
the 1st of June, 1844, upon the amount due upon the judg- 
ment Defendant's papers also stated, that the plaintiff had 
commenced a suit in this court, on the bond executed on the 
allowance of the writ of error, to recover thereon the costs 
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and interest^ awarded by the court for the correction of •errors. 
Defendant's counsel offered plaintUSf's attorney to pay the 
judgment and the interest and costs awarded by the court of 
errors, but the offer was declined, as the plaintiff required the 
payment of the principal of the judgment, and of the i-nkrtd 
thereon from the time it was docketed^ and also the interest auxxTded 
by the court Jbr the correction of errors^ claiming that the plain- 
tiff was entitled to double interest on the judgment, from the 
28d of April, 1845 (the day the writ of error was served), to 
the time of the decision of the court of errors, being the time 
the collection of the judgment was stayed by the writ of 

error. 
[*189] *Plaintiff's papers did not alter the principal fects 

in the case ; they gave the history of the whole pro- 
ceedings minutely, and alleged that the allowance of interest 
to plaintiff on the judgment, by the court of errors, was by 
way of smart money, and as well for the purpose of indemni- 
fying the plaintiff for his trouble and expenses in the writ of 
error suit, as for punishing the defendant for his abuse of the 
process of the court ; and it was intended by the court to be 
given to plaintiff, independent of his right to recover interest 
on the judgment in this court 

W. M. Mitchell, defendants counsel 
MiNOTT Mitchell, defendant's attorney, 
Thomas Nelson, plaintiff's counsel 
William Nelson, ^tom^jjf 5 attorney. 

Jbwett, Justice. The plaintiff was entitled to direct inte- 
rest to be collected on his judgment, from the time it waspe^ 
fected (1st day of June, 1848). {Laws of 1844, chap. 824.) 

The question whether the plaintiff is or not also entitled to 
the interest on his recovery, awarded by the court for the co^ 
rection of errors, by way of damages on the dismissal of the 
Writ of error, does not arise on this motion ; but if it did, I 
have no doubt but that it was competent for that court to 
make such order, and that the plaintiff may enforce it, although 
he levies the amount of his judgment in this court^ with in- 
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terest from 1st of June, 1844 (2 Odw. 51, 400 ; 10 Wend. 74). 
Motion denied, with $7 coBts. 



I 
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The People, ex rd. Michael Cooney, agt. The Judges op 
THE C!oMMON Pleas of the County of Bensselaer. 

It 18 not neeessanf for a justice of the peace, or other offioeF} to endorse (heir ap- 
proval of a bond given on bringing a writ of oertiorairi from the common pleas ; 
although it is well that justices should certify their approval in all cases upon 
such bonds. 

The filing of the bond and return to the writ of certiorari by the justice is snffi 
dent evidence of his approval of the st^fficiency of the sureties (2 Chw. 606). 

The statute {2 R & 256, § 172) does not require the justice to cerHjy or file his 
approval, as it does in the case of an appeal bond (lb. 259, § 189X 

An order of a common pleas quashing a certiorari, an the ground that the bond 
was not endorsed or certified approved by the justice or some other proper offi- 
cer, is etroneous, but can not be corrected by mandamus (20 Wend 658). 

June Term^ 1846. 

MonoN on behalf of the judges to vacate the rules allowing 
an alternative and peremptory mandamus, and all proceedings 
therein, and to quash the writs. 

In May term, 1846, of the Bensselaer common pleas, a writ 
of certiorari, bond, and return thereto by a justice of the peace 
of Rensselaer county, was filed with the derk of the 
court of common pleas of ^Bensselaer county, where- [*190] 
in Michael Ckx>ney was plaintiff in error, and John 
Fitch defendant in error. 

In September term, 1845, of the common pleas, Fitch, the 
defendant in error and attorney in person, moved to quash 
the writ, on the ground that there was no approval of the bond 
on file, either by the officer who allowed the writ, or the jus- 
tice who made the return, and no endorsement of approval 
upon the bond whatever. The motion was opposed by the 
counsel for Cooney ; and on the 18th of October, 1845, the 
court of common pleas made an order, " that the writ of cer- 
tiorari be quashed, vacated and held for nought, unless the 
plaintiff in error filed the usual bond therein, with one or mofe 
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sufficient sureties to be approved bj the court (common pleas); 
and also, within twenty days after the entry of the order, pay 
to defendant in error $10 costs of the motion." The order 
was made upon the ground that there was no approval of the 
bond on file with the certiorari. On the 12th of December, 
1845, an ex parte motion was made to this court, at special 
term, by John Koon, Esq., relator's counsel ; and an order 
granted that a writ of altemative mandamus issue to the judges 
of Bensselaer common pleas, commanding and requiring them 
to vacate the order made by them on the 18th of October, 
1845, quashing the writ of certiorari. At the succeeding Feb- 
ruary special term of this court (at which time the altemative 
writ was returnable), on producing due proof of the service of 
the altemative writ on the judges of the common pleas in 
open court, and on producing proof to this court that no re- 
turn had been made to the alternative writ, an order was made 
on the 12th of February, 1846 : whereupon the judges of the 
common pleas, in obedience to the command in the peremp- 
tory writ, by a rule entered in the minutes of the court of com- 
mon pleas, vacated the rule quashing the writ of certiorari. 
Fitch, the defendant in error in the certiorari suit, stated that 
he was ignorant of the issuing of either the alternative or per 
empt6ry writ of mandamus, until the 17th of February, 1846. 
This motion was made for the last April special term, and pat 
over to this term by consent 

John Fitch, defendants^ counsel and oMomey. 
John Koon, counsel and oMomeyfor rebaJUyr. 

Jewett, Justice. I am of the opinion that the filing of the 
bond and return to the writ of certiorari, by the justice, was 
sufficient evidence of his approval of the sufficiency of the sure- 
ties (2 Cow. 506). The statute (2 R S. 256, § 172) 
[*191] does not require the j ustice to certify or file his *appro- 
val, as it does in the case of an appeal bond. {lb. 259, 
§ 189.) Although it is well that justices should certify their 
approval in all cases upon such bonds. The order, therefore^ 
of the conmion pleas, quashing the certiorari, was erroneoos, | 

/ 

I 
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but it cannot be corrected hy mandamiLs, (20 Wend. 658.) 
Motion to vacate the rules, allowing the writs of altemative 
and peremptory mandamus, and to set aside said writs, grant- 
ed, but without costs to either oarty. 
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Sylvanub Stiles, plaintiff in error, agt Erastus Spaulding 

et aL, defendants in error. 

It is unnecessary y on bringing a writ of error from thia court to the comnion pleas, 
on a judgment rendered on a certiorari brought upon ajustice^sjudgiMint, to file 
or deliver with the writ of error a oerUficais of counsel^ pursuant to 2 i^ A, p. 
597. A certificate of the first judge of the common pleas, pursuant to the act 
of 1836, chapter 794| is the proper certificate to file in such a caae, 

June Term, 1846. 

Motion by defendants in error to quash writ of error. 

It appeared, from the papers of defendants in error, that the 
record of judgment in this cause was filed with the clerk of 
the court of common pleas of the county of St Lawrence, on 
the 18th of February last. On the same day plaintiff's at- 
torney served on defendants' attorney a notice of the allow- 
ance of a writ of error, to the court of common pleas fix>m this 
court, and of bail in error with their names and additions. 
The notice did not contain any statement of the time of the 
teste nor return of the writ ; and at the time of filing the writ 
and the bail in error with the clerk of the common pleas, 
there was no certificate of counsel filed, or delivered to the 
derk, nor was there any certificate of counsel subsequently 
filed or delivered ; there was no other certificate filed or de- 
livered, except the certificate of the first judge of the onity. 
After the attorney for defendants in error had made an affi- 
davit and procured an order staying proceedings for this mo- 
tion, he received a notice from the attorney of plaintiff in 
error, giving the time of the teste and return to the writ of error. 

From the papers on the part of the plaintiff in error, it ap- 
peared that this was a writ of error from this court to the 
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court of oomznon pleas of the county of St Lawrence, to re- 
move the record and proceedings in the cause, of the court of 
common pleas, on reversal, on certiorari, of a judgment ren- 
dered by a justice of the peace, in which justice's court the 
cause originated : that within thirty days after the record of 
judgment of the court of common pleas was filed, a writ o' 

error and all the other proceedings to remove the 
[*192] record of the common pleas were duly filed *with 

the derk of the court of common pleas, and with the 
writ of error and proceedings was also filed a certificate of 
John Fine, Esq., first judge of the court of common pleas, 
who was a counselor of this court, and who was present and 
presiding at the hearing and argument of the cause on certio- 
rari, who examined the record and proceedings in the cause, 
stating that, in his opinion, it was a proper cause to be re- 
moved by writ of error to this court ; and on the same day 
of filing the writ, &c., with the clerk of the court- of common 
pleas, plaintiff's attorney served a notice on the defendants' 
attorney, in which was omitted to be stated the teste and 
return of the writ ; but notice was subsequently served, giv- 
ing the time of the teste and return as stated in defendants' 
papers. 

J. H. CoLLiEH, defendants* counsel 
Wm, C. Cook, defendants' aiiomet/. 
B". H. Hastinga, plaintiff^ s counsel 
Thos. V. EussELL, plaintiff's attorney. 

Jkwett, Justice. The common pleas reversed a justice's 
judgment on certiorari, from which a writ of error is brought, 
notice of which was served on the attorney for the defendant 
in error prior to the service of notice of this motion. The 
plaintiff in error did not procure and file with the clerk of 
the common pleas certificate of counsel, pursuant io2 B. &^ 
p. 597, § 32. This was unnecessary in this case. The plain- 
tiff in error procured and filed a certificate of the first judge 
of the common pleas, pursuant to the act of 1886, chap. 794 
Motion denied with $7 costs. 
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William Corr agt Alfred Roach and Harvey Weed. 

Where the canae of action ie specified in the writ, the plaintiff nevertheleis is not 
boond to declare against oS the defendants, wiksa special bail is required. 
(16 John, 44; Grah, Pr. 192, 2(1 ed.) In an action of replevin against two 
defendants, where the property was taken, and special bail put in, and bat 
one of the defendants was sammoned : it eeeine that the plaintiff was bound 
to declare against the defendant served ; the property haying been taken, 
ep&dai baU was not required. 

June Term, 1846. 

Motion by plaintiflF to set aside the proceedings on the part 
of the defendants, or the defendant Roach, for irregularity. 

It appeared from plaintiff's papers that this was an action 
of replevin.* The writ was issued to the sheriff of the city 
and county of New- York, commanding him to replevy the 
property therein mentioned (consisting of some articles of 
household furniture), and to summon the defendants to ap- 
pear on the 1st Monday of July, 1845. The sheriff returned 
the writ, certifying that he had executed the writ as to the 
defendant Roach, but that he was unable to find the defendant 
Weed. The bond required by the statute had been executed 
to the defendant Roach, and the sureties justified, but 
plaintiff *had not declared against Roach, in conse- [*198] 
quence of the defendant Weed not having been 
brought in. On the 2d day of January last, the attorney for 
Roach served a notice, requiring the plaintiff to declare before 
the end of the next succeeding term of this court, Ac. On 
the 4th of February following, the de&ult of the plaintiff for 
not declaring, and a rule for judgment of non-pros, was en- 
tered. Plaintiff stated that he did not consider that it would 
be regular and according to the practice of the court, to de- 
clare against one defendant, until the other was brought in, 
or had appeared. The action was founded upon a wrongful 
distress of property, on which the plaintiff had a mortgage, 
made under the warrant of the defendant Weed ; that Weed 
was the only responsible defendant ; the attorney for Roach 
was employed by Weed to defend for Roach, and the attorney 
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had repeatedly refused to appear for Weed, when requested 
to do so. Plaintiff stated he had always been ready and 
anxious to declare as soon as the defendant Weed oould be 
brought in ; he also stated that he was a counsellor of this 
court, and from a full knoW^ledge of the &ct8, he believed he 
had a good and meritorious cause of action. 

It appeared &om defendants' papers, that defendants' attor- 
ney served a notice of retainer on plaintiff's attorney on the 
81st of May, 1845. The sureties justified on the 7th cf June 
last, and the property described in the writ was delivered to 
the plaintiff; that the defendant Weed was, on or about that 
time, in the city of New-York, publicly, at the store 191 
Pearl-street ; defendants' attorney so informed plaintiff and 
requested him to have the process served, if he intended to do 
so ; he informed plaintiff of the hours of the day on which 
Weed could be found at the store ; Weed was a resident of 
Newburgh, and he remained in the city of New- York for a 
number of days, and had been frequently in the city after that 
time, and could have been served with process, had any effort 
been made for that purpose. That on or about the 2d day of 
September last, at the request of plaintiff's attorney, defend- 
ants' attorney gave a written consent to him, that he might 
discontinue all proceedings against the defendant Weed, and 
proceed against Boach, as though he only had been named in 
the writ, and waiving any irregularity in the proceedings. 
That no movement was made in the cause by plaintiff, until 
after the rule for lum-pros was entered. Defendants' attorney 
alleged that the delay on the part of the plaintiff was de- 
signed, for the purpose of retaining possession of the property, 
and preventing the collection of the rent due. 

C. SteviiiNS, plmntiff^s counsel 
L. S. Thomas, plmntiff^s aUomey. 
N. Hill, Jr., defendants^ counsd. 
H. A. Weed, defendants* aUomey, 

[*194] *Plaintiff 's cotmsel insisted, that if the cause of ac- 
tion was specified in the writ, plaintiff must declare 
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against all tbe defendants. (3 J. R,^ 539, per cur^ This was 
an action in which the true cause of action was expressed in 
the writ, and was bailable. If the property had not been 
found, the defendant would have been held to bail by statute ; 
in that case clearly one defendant could not non-pros the plain- 
tifif, and it could make no difference in the character of the 
action, that the property had been found. 

Defendants' counsel insisted that the fact, that all the de- 
fendants were not brought in was no excuse for Coit neglect- 
ing to ^declare. The rule contended for by the plaintiff 
applied only to cases where the special fxiil was required. 
Here, property was taken and no special bail required. (16 
John. 44; Oraham^s Pr, 192, 2d ed.) The motion on the 
merits was fldly answered by the ooposing affidavits. 

Jewett Justice. Denied the motion with $7 costs. 



William Frost SLcrt. Moses Whitcomb. 
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A defendant will be allowed to add to his pleas a notice of offset and reooupmeni^ 
after issue joined, and the cause has been twice noticed for hearing, on pay* 
ment of costs, subsequent to the issue of costs of opposing motion. 

June Term, 1846. 

Motion by defendant for leave to add to his pleas a notice 
of offset and recoupment. 

This was an action for work and labor, done on special con- 
tract (in writing), to build a steam engine. Issue was joined 
September 4th, 1845. The cause was referred, but no hear- 
ing. The contract provided that the engine should be ready 
by the 8th of October, 1844, and $25 was to be paid by plain- 
iiSj as liquidated damages for each and every day that the 
engine remained unfinished after that day. Defendant, in 
June, 1845, commenced a suit against the plaintiff, to recover 
damages under the contract ; but, finding the plaintiff to be 
insolvent a few days previous to this motion, countermanded 
his suit, and asked now to give notice of recoupment. De 
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fendant offered to pay costs of the motion, if the plaintiff 
would consent to leoeiTe such notice. Plaintiff stated that the 
cause had been twice noticed for hearing, before the order 
staying proceedings was serred* 

O. R J. BoWDOlN, defendants counseL 
M. 6. Habringtok, drfendanfs aUamey. 
R W. Peckhah, flUxiniiff^B counad. 
J. T. MDLJ.S, fllaintijfa aitomej/. 

JswKOT, Jnstice. Chanted the motion on payment of 
costs subsequent to joining issue, and $7 costs of opposing 
motion. 
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[*195] *HoRACE Browk agt John Masten. 

An aifidftvit of merHa^ setting forth that the defendant had stated Mv oase to Ui 
ooonsel, instead of saying (he oase; hid^ sufficient 

• 

June Term, 1846. 

MoHON by defendant to set aside inquest and subsequent 
proceedingSi for irregolarity. 

An inquest by de&ult was taken in this cause out of its 
regular order on the calendar, at the New* York circuit, on 
the 18th of March last, by which the plaintiff's damages woe 
found at $1179.86, and six cents costs. Defendant's attorney 
had regularly filed and served an affidavit of merits previous 
to the circuit The ground upon which the inquest was taken, 
and the only ground as admitted by plaintiff's counsel, was 
that the affidavit of merits filed and served by defendant's 
attorney was insufficient, because it set forth that the defend- 
ant had stated this case to his counsel, instead of saying the 

R W. Peckhak, defendants counsel. 
James M. Smith, defendants aUomey 
N. Hill, Jr., plaintiff ^s counsel 
Chas. S. H. Williams, plaintiff ^s aUomey. 
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JSWXTT, Justice. Gianted the motion, with $10 costs, on 
the ground that the affidavit of merits was sufficient 
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In the matter of complaint of the Overseers of the Poor 

OF Greenville agt Noah Bishop. 

• 

In the matter of an application by the overseers of the poor for a eertiorari, 
ft(x, the ftMndual names of the overseers should be used in the Utle^ and in 
thewiitr 

June Ihrm, 1846. 

MonoN, on behalf of Noah Bishop, to supersede the writ of 
certiorari issued in this matter, with costs. 

On the 29th of December last, Almerin Marks, Esq., a su- 
preme court commissioner of Greene county, allowed a writ 
of habeas corptis, directed to Benton Hallock, a constable of 
Greenville, in the county of Greene, for the purpose of making 
enquiry into his authority to detain Noah Bishop in his cus' 
tody. Hallock, on the same day, made return to the writ, 
allying in substance that he was a constable of the county of 
Greene, had said Bishop in custody by virtue of a warrant 
issued by two justices of the peace of the county of Greene ; 
a copy of which warrant was set forth in the return, dixted 
December 18th^ 1846 ; that the warrant was issued by the 
justices, according to the provisions of ^' title 3, chapter 20, 
part 1st, of the Revised Statutes ;" and al80> " an act to or- 
ganize the State Lunatic Asylum, and more effectually to 
provide for the care, maintenance and recovery of the insane, 
passed April 7, 1842." After hearing the allegations 
of the respective parties, Marks, *the commissioner, [*196] 
made an order that Bishop be discharged from the 
custody of Hallock, the constable. The warrant, under which 
Hallock claimed to detain Bishop, commanded his (Bishop's) 
removal to the Lunatic Asylum, at Utica, as a lunatic, and 
was directed to the constables and overseers of the poor of the 
town of Greenville ; but in no part of the proceedings before 
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Derickson agt McOardle. 

the commissioner did it appear that Bishop was in the custody 
of any other person than Hallock, the constable. The order 
was not made to discharge Bishop &om the overseers, or of 
any other person than Hallock, the constable. On the 13th 
of February last, at the February special term of this court, 
an order was granted ex parte that a certiorari issue to Marks, 
the commissioner, to remove into this court all the proceed- 
ings had before him in this matter, by which Bishop was dis- 
charged from the custody of the overseers^ &c. The rule was 
granted, and the certiorari issued in the name and title of 
" The overseers of the poor of the town of GreenviUe." The 
counsel for Bishop moved to supersede the writ of cerUoraTi^ 
on the grounds : 1st That no such proceedings had ever been 
had, as were recited in the rule and the writ. 2d. That the 
overseers of the poor were not the proper persons to sue out 
the writ 8d. That the individiud names of the overseers of the 
poor were not used either in the writ or the rule, 4th. That the 
writ was not indorsed as required by law. 5th. That it was 
not a proper case for the allowance of a writ of certiorarL 

R. W. Peckham, for motion. 

L. Tremain, aitomeyfor Bishop. 

N. Hill, Jr., opposed, 

M. Sakdford, cUtomej/for Overseers. 

Jewett, Justice. Granted the motion, with $10 costs, on 
the ground that the individual names of the overseers of (he 
poor were not used in the rule or writ 
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Samuel Derickson and James D. Agkerman agt Phujp 

McOardle. 

Where a motion was made by the defendant's attorney to set aside defistalt) jadnp- 
ment, &a, and it appeared that defendant's attorney had received inibnnalkxi 
before the motion was made, that the defendant did not wish to defend tbe 
suit, or to have the motion made ; and had executed a writing directed to de- 
fendant's attorney, to coantermand the notice of motion, which writiDg (as 
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appeared) was not served on defendant's attorney, and he did not know of it 
until the motion was made ; the motion was denied, with costs, and defend- 
ant's attorney would have been ordered to pay the costs of opposing the mo- 
tion, had the written notice been served upon him before making it. 

June Term^ 1846. 

Motion by defendant to set aside defstult and sub- 
sequent proceedings, *for irregularity, with costs. [*197] 

It appears from defendant's papers, that this was an 
action of assumpsit, commenced by declaration against McCar- 
dle and one John GatcDs, defendants. Plea, non-assumpsit and 
notice of set-off as to defendant Gatens. Issue joined 26th 
January, 1846. Venue laid in the city and county of New- 
York. Defendant McCardle resided at Jamaica, L. I. De- 
fendant Gbtens made an affidavit of merits, which was filed, 
and copy served with plea and notice. On or about the 19th 
February, 1846, defendant's attorney, at the request of plain- 
tiff' attorney, signed a consent that plaintiff discontinue the 
suit as to defendant Gatens, and on the same day plaintiff' 
attorney served upon defendant's attorney a notice that the 
suit had been discontinued as against the defendant Gatens. 
On the 20th May last, defendant's attorney learned, accident- 
ally, that the plaintiffs' attorney had taken judgment by de- 
&ult against defendant McCardle in February last, and had 
assessed damages and taxed his costs, without giving any 
notice to defendant's attorney. Defendant's attorney served 
notice of retainer on plaintiffs' attorney for both defendants, 
McCardle and Gatens. 

The papers on the part of the plaintiffs showed that McCar- 
dle had stated that he had no defence to the suit, and on the 
29th of May last he signed a notice, directed to defendant's 
attorney, as follows (title of the cause) : " Please countermand 
the notice to set aside judgment in the above cause." Plain- 
tiffs' attorney saw S. C. Williams, Esq., the counsel for 
McCardle, a few days before the motion made, and he, Williams, 
informed plaintiffs' attorney that the motion would not be 
made, and requested plaintiff' attorney to get a countermand 
from defendant's attorney of the notice of motion, which de- 
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fendanVs attorney dedined to give, stating, as a reason, that 
his costs had not been paid. It did not appear that the writ- 
ten notice by McCardle, of conntennand, had ever been served 
on defendant's attorney, or that he knew of it until on the 
argument of the motion, although plaintiff' attorney had pre- 
viously stated in effect, to defendant's attorney', that McCardle 
did not wish the motion to be made, and if it was made plain- 
tiffs' attorney would get McCardle's affidavit to that effect ; 
but did not get it, for the reason (as stated by plaintiff' attor- 
ney), that McCardle was absent until it was time to attend to 
the motion. 

^ defendants counseiL 



-, plaintiffs^ counseL 



Jewett, Justice. Denied the motion with $7 costs, on the 
ground that it appeared McCardle did not wish to 
[*198] defend the suit, or to have the motion *made, and 
defendant's attorney must have known it If de- 
fendant's attorney had been served with the written notice ot 
countermand, signed by McCardle, before making the motion, 
he should have ordered him (defendant's attorney) to pay the 
costs of the motion. 
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Henry Paddock agt Lorenzo O. Tuttlb. 

Where a motioii for iiregolarity is founded on a matter of fact, which is sworn to 
positiYely, and, in opposition to the motion, such matter of fiict is positiveKy 
denied by an equal amount of testimony, the motion will be denied with 
costs. 

June Term, 1846. 

Motion by defendant to set aside service of amended dec- 
laration, and all subsequent proceedings, for irregularity. 

The amended declaration, in this cause, was filed in the 
clerk's office, the 17th of April, 1846. J. L. Brown, attorney 
for defendant, swore that on the sixteenth day of April| 1846^ 
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an amended declaration in this cause was served on him per- 
sonally at his office. 

0. B. Mason swore that, on the seventeenth day of April, 
1846, he personally served upon J. L. Brown, defendant's 
attorney, an amended declaration in this cause, which he had 
received fix>m plaintiff's attorney for that purpose. 

Defendant moved on the ground that no amended declara- 
tion in this cause was on file on the nocteenth day of Apiil| 
1846, when a copy was served on him. 

Mr. Taggart, defendants counsel. 
J. L. Brown, defendants attomeyn 
A. Taber, plairUiff^s counsel 
N. A. Graves, plaintiff ^s attorney. 



Jbwett, Justice. Denied the motion with $7 costs. 



John B. Borst and wife agt. Jesse B. Spelman and Alex- 
ander Fraser. 

Where one of the counts in plamiilTs' declaration is substantially bad, and Is yir- 
tually abandoned, and the evidence offered and received on tlie hearing ia 
applicable only to the remaining oounts, and the referees report in &vor of the 
plaintifis generally ; judgment (on motion) will be arrested, unless plaintiff 
shall move and procure an order at special term to amend the report of the 
referees, so as to make it applicable to the counts under which the evidence is 
received. 

Such order to amend may be g^nted on payment of costs of motion in amst^ 
and costs of opposing motion at special term. 

June Temi, 1846. 

MonoN by plaintiflfe to amend the report of referees, so as 
to make it applicable to the first and third counts exclusively 
of plaintiff' declaration. 

*Thi3 cause was an action of assumpsit, and was [*199] 
eferred to three referees : the referees reported there- 
n generally in favor of the plaintiffs, for $2251.79. There 

Vol. II. 17 
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were three connts in the plainti£&' declaration ; and on the 
ground that the second count was substantiallj bad, the de- 
fendants moved in arrest of judgment at the last May term of 
this court ; and on the argument of that motion, the court 
ordered that the judgment be arrested, unless the plaintiff at 
this special term moved for and obtained an order amending 
the report, so as to make it applicable to the first and third 
counts ; and this motion was founded on affidavits and the 
certificate of the referees, showing that all the evidence of the 
plaintiff was applicable to the first and third counts. It ap- 
peared from defendants' papers that they never heard or under- 
stood, on the hearing of the cause, that the second count in 
plaintiff' declaration was abandoned, but that the evidence 
offered andv received upon the reference was imder all the 
counts in the declaration. 

A. Taber, plaintiffs^ counsel. 

John B. Staples, plaintiffs^ attorney, 

W. Bliss, defendants' counsel. 

H. "W. Beckwith, defendants^ attorney. 

Jeweit, Justice. Granted the motion on payment of costs 
of motion in arrest, and $7 costs of opposing this motion. 
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EoDOLPHUS E. NoRTHRUP agt. William Wright. . 

On a motion for judgment as in case of nonsuit after stipulation, and the plaintiff 
shows that he is under an order to file security for costs, which he has been 
delayed in procuring, in consequence of the absence of plaintiff from the states 
but expects to perfect such security and bring the cause to trial at the next 
circuit, he will be allowed to stipulate anew to tzy at the next circuity on pay- 
ment of costs of the motion. 

June Term, 1846. 

MonoN by defendant for judgment as in case of nonsuit 
after stipulation. 
Venue in this cause laid in the city and county of New- 
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York : issue joined September 28d, 1844. On the 24th of 
November, 1845, plaintiff's attorney gave to defendant's attor- 
ney a stipulation in writing, to bring the cause to trial at the 
first circuit after the month of December, 1845. The first 
circuit after December, 1845, commenced on the third Mon- 
day of March last : the plaintiff did not notice the cause for 
trial at that circuit, nor bring it to trial, and issues of a later 
date were tried in their regular order on the calendar. An- 
other circuit court for the city and county of New- York com- 
menced its session on the first Monday of May last ; and the 
plaintiff did not notice the cause for trial at that circuit, nor 
bring the cause to trial, and issues of a later date were tried 
in their regular order on the calendar. On the part 
of the plaintiff, it appeared *from the affidavit of [*200] 
plaintiff's agent, James Kinsey, that he had the prin- 
cipal charge of the suit. The plaintiff was a citizen of and 
resided in the state of Connecticut ; and in consequence of 
his absence from this state, he (the agent) had been much de- 
layed in obtaining security for costs in the cause ; the cause 
having been stayed until security should be filed, and he had 
not yet completed such security, but would be able to, and 
have the cause brought to trial without delay at the next cir- 
cuit 

G. E- J. BowDOiN, defendants counsel. 

Jonathan Miller, defendants attorney. 
J. Edwards, plaintiff ^s counsel. 
William S. Sears, plainiiff^s aUomey. 

Jewett, Justice. Granted the motion, unless plaintiff stip- 
ulated to bring the cause to trial at the next circuit, and paid 
$10 costs of the motion. 



In the matter of the attachment against the estate of Giles N 
Belknap, an absent or absconding debtor. 

A motioD by the debtor for a mandamus, to compel the trustees of the estate of 
an absent or absconding debtor to nominate and have referees appointed under 
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the statate, wiQ be denied with costs, where it appears that evidence had bean 
gone into before the trustees ; and afterwards^ on request of the debtor, aad 
on a written stipulation signed by the attorney for him, the hearing was ad- 
journed : it is then too late to refer the matter. 
If the application for reference had been made to the trustees before the proceed- 
ings had progressed thus far, the debtor would have had a right to a refer- 
eiioe. (1 ffowardf 80.) 

June Term, 1846. 

Motion on behalf of Giles N. Belknap, the debtor, for a 
matidamus to compel the trustees of his estate to nominate and 
have appointed referees under the statute. 

On the 6th of October, 1845, an attachment was issued bj 
James R. Doolittle, Esq., a supreme court commissioner of 
Wyoming county, in favor of and upon the petition and affi- 
davits of James Early and James Russell, Jr., creditors, against 
the estate of Giles N. Belknap, as an absconding or concealed 
debtor. The sheriff of Wyoming toc»k personal property of 
Belknap, which was appraised at $84.60. After the expira- 
tion of three months from the first publication of the notice, to 
wit, on the 29th of January last, the supreme court commis- 
sioner appointed three persons as trustees in the matter. The 
trustees met on the 10th of March, to hear proof concerning 
the alleged indebtedness to the creditors, when the respective 
parties appeared before the trustees by their tittorneys and 
counsel ; and witnesses on behalf of the creditors were then 
examined by the attorneys and counsel, and cross examined 
by the attorney and counsel for Belknap, and substan- 
[*201] tive matters of defence introduced *on behalf of 
Belknap; and the hearing was adjourned, on the 
request of Belknap, to the 7th of April ; and also, on his 
request and on a vxriUen stipulation signed by the cUtomet/fir 
Bdknapj was further adjourned to the 9th of April, when the 
attorney and counsel for Belknap served a written notice on 
the trustees, and on the attorneys for the attaching creditors, 
to have the matter referred according to the statute ; which 
application was resisted by the attorneys for the attaching 
creditors, on the ground that it was then too late to have a 
leference, the evidence having been gone into before the tra» 
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tees, and the matter twice adjourned on application of the 
debtor. The trustees refused to refer, and, on the 18th of 
April, closed the evidence and decided the case. The attor- 
ney and counsel for Belknap did not appear after the service 
of the notice to refer. 

J. H. Collier, counsel/or Belknap. 

W. Brooks, attorney for Belknap, 

D. M^Martin, counsel for aMadhing creddicra. 

Gates & M*Kay, attorneys for attaching creditors. 

Jewett, Justice. Denied the motion, with $7 costs, on the 
ground that the debtor having given a written stipulation to 
adjourn the hearing, and after evidence had been gone into 
before the trustees, it was then too late to refer the matter. 



■*-^' 



RiOHARD QuiDORE agt Garret Yan Glibf. 

An inquest taken at the New^Tork cirooit on the "railroad calendar/' so called, 
which is intended to contain causes that will not take over one honr to try, 
will be set aside, costs to abide evenly where it is shown that the defence will 
take at least three hours on the trial ; defendant's attorney having filed an af- 
fidavit of merits, and intending in good fiuth to tiy. {Set cmie,) 

June Term, 1846. 

Motion by defendant to set aside inquest 

This was an action of trespass : venue laid in New- York. 
Issue was joined September 1st, 1845. The cause was noticed 
for trial at the last October, December, and March circuits re- 
spectiyel J ; and an inquest taken on the 8th of April last, in 
the March circuit It appeared from defendant's papers that 
an affidavit of merits was filed previous to the circuit, and 
copy served on plaintiff's attorney. At the December circuit, 
plaintiff's and defendant's attorneys had a conversation, when 
the cause was called upon the '' railroad calendar," respecting 
the length of time it would take to try it ; and defendant's at- 
torney stated that the defence would require the examination 
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of at least four witnesses, and would necessarily consume 
some three or four hours in the trial ; and it was then agreed 
between the attorneys, that the cause could not be tried on 

that calendar, as it was only noticed for the trial of 
[*202] *short causes not taking over one hour in the trial; 

and under such understanding, the cause was called 
and Dassed at that circuit At the March circuit the cause 
stood low on the calendar, and there was no probability of its 
being reached in its regular order during the circuit ; and on 
Monday, the 6th of April, the circuit judge announced that, 
for the balance of the circuit, he would not try any cause 
which would occupy more than one hour. Defendant's attor- 
ney stated that he believed that the trial of the cause would 
occupy at least three hours; and, relying upon the under- 
standing had with plaintiff's attorney at the December circuit, 
supposed the cause would not be tried at the March circuit, 
for the reason that it was not considered a short cause within 
the decision of the circuit judge. On the 8th of April the 
cause was called upon the " railroad calendar," and an inquest 
taken by plaintiff's attorney in the absence of defendant's at- 
torney, no one appearing on the part of the defendant. On 
the part of plaintiff, it appeared from the afi5davit of plaintiff 's 
attorney that he never gave any consent, or entered into any 
arrangement with defendant's attorney, to pass the cause 
at the circuit at which the inquest was taken. Plaintiff re- 
quired but one witness, who fully made out his case. Plain- 
tiff's attorney never assented that this was a long cause ;.that 
he let the cause pass at the December circuit, on account of 
the absence of the defendant's witnesses, defendant's attorney 
stating that his witnesses resided at New-Utrecht, Long Isl- 
and, and he could not get them ready. Plaintiff's attorney 
told defendant's attorney that he had only one witness to 
prove his case, and he should call the cause at the first oppo^ 
tunity thereafter. He offered defendant's attorney to rein- 
state the cause on payment of costs. Defendant's attorney 
refused to pay any more costs than what plaintiff had been 
put to in taking the inquest. Defendant's attorney offered to 
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let the costs abide the event, whiclx plaintiff's attomej 
Tefiised 

J. Edwards, defendants counsel. 

W. S. SEAiiS, defendants aUo^mey, 

W. J. Haskett, plaintiff ^s counsel and aUomey^ 

Jewett, Justice. Granted the motion : costs to abide the 
event 



»*^*«i 



•William Chauncey agt. Daniel A. Baldwin [*205] 

and Charles Wadsworth. 

Service of oopj case, affidaviti and notice of motion to set aside a report of ref- 
eree, is not a stay of procoedings per se, until the case is settled. An order 
staying proceedings should be served. (See 2 Howard^ 82.) 

Where judgment was entered by plaintiff after defendants had served copy case, 
affidavit, and notice of motion to set aside report of referee, without an order 
staying proceedings ; hddf that the judgment was regular, and on motion by 
defendants to set aside such judgment, it was allowed on terms, and the drder 
of the circuit judge of the first circuit granted at his special term, setting aside 
the judgment vriih costs to abide everU^ vacated. 

Semble. That it is necessary for the apptOani to serve on the appeUeeorUy a noHee 
of bringing an appeal flrom an order of a circuit judge. Although such pre- 
liminary objection was not decided in this and the following case of Bigelow 
ag^ JSeoftm, yet firom the fact that the appeal in each case was heard, and de- 
cided on the merits, without any other papers having been served in either 
than a notice, and after the question of such service had been raiaed on the 
argument, it would seem that such service was deemed sufficient 

September Term, 1846. 

An appeal by plaintiff from an order of thp circuit judge of 
the first circuit, granted at special term. 

At a special term held on the 27th of June, 1846, by and 
before Judge Edmonds, circuit judge of the first circuit {See 
Sessions Laws, 1841), an order was granted, on motion of 
defendants, setting aside the judgment entered in this cause, 
costs to abide i;he event, on the following &cts : this cause 
was, on the 7th of April last in April circuit, referred to Ed- 
ward Sanford, Esq., as sole referee; the referee on the 3d 
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day of June laat reported in favor of the plaintiff; on 
[*206] *the same day plaintiflPs attorney entered a rule for 
judgment final on the report. Defendants^ attorney 
prepared a case within the time allowed by the rules of this 
court, upon which to move to set aside the report of the ref- 
eree, which was verified by the usual affidavit. On the 13th 
of June, a copy of the case and affidavit, together with notice 
of motion for the last July term, was served on plaintiff's at- 
torney. On the 16tli of June, plaintiff's attorney entered 
judgment on the report, without any notice given to defend- 
ants' attorney, and defendants' papers being retained by him. 
Defendants swore to merits on the motion, and that it was 
made in good faith, and not for the purpose of delay. De- 
fendants' papers did not show that there was any order stay- 
ing proceedings served with the copy case, affidavit, and 
notice of motion to set aside the report. 

Plaintiff's attorney served on defendants' attorney for this 
appeal a notice, of which the following is a copy : (title of the 
cause), " Please take notice that I hereby appeal from the de- 
cision of the circuit judge, on the motion to set aside the 
judgment for irregularity, made on the 27th June last in this 
cause, and that the bond required to be given on such appeal, 
duly approved according to law, has been filed in the office 
of the clerk of this court, at the City Hall in the city of New- 
York, dated 8d of July, 1846," and which was tlie only paper 
served on defendants' attorney for bringing the appeal before 
this court. 

Defendants' counsel insisted, on the argument, that the affi- 
davit on wlfich the motion was made should also have been 
served. 

H, Harris, plmntiff^s counsel, 
W. H. Taggard, plaintiff^a attorney. 
G. R J. BoWDOiN, defendants^ counsel 
G. W. Parsons, defendants^ attorney, 

Bronson, Chief Justice. These papers do not raise the 
question made by the counsel as to what papers should be 
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served on an appeal from the special term orders of the cir- 
cuit judge of the first circuit. As there was no order to stay 
proceedings, the plaintiff was entirely regular in entering 
judgment, and the judgment should only have been set aside 
on terms. Ordered, that the said order of the circuit judge be 
vacated, and in case the defendants shall, within ten days, 
procure and senre an order staying proceedings until the case 
which they have made, for the purpose of setting aside the 
report of the referee, shall be argued and decided, then, on 
payment by the defendants of the costs of entering the judg- 
ment, and $7 costs of opposing this motion, it is fiirther or- 
deredj that the judgment be vacated and set aside. The 
plaintiff is not at liberty to proceed upon the judgment, until 
the ten days herein mentioned shall have expired. 



"•-^•« 



John L. Bigelow agt. William C. Heaton.* [*207] 

A drcuit judge cannot strike a cause from the calendar, and render judgment 
purauant to the 61st rule of this oourt. (See aiao rule 79.) But a circuit judge 
hafl a right to revoke his own order staying proceedings. Where a circuit 
judge granted an order to defendant staying proceedings until a bill of excep- 
tLons was decided, and subsequentlyj on cause shown by plaintiff revoked the 
order before the bill was served ; Tield^ that he had a right to revoke such 
order. 

As to the question what papers ought to be served on bringing an appeal from 
an order of a circuit judge, see the prooeding case of Ghaugicey agt Baidmn 
and Wadsioarih. 

September Term, 1846. 

An appeal by defendant from an order of the circuit judge 
of the first circuit, vacating an order staying proceedings made 
at chambers. 

It appeared from plaintiffs papers before the circuit judge, 
that this was an action of replevin. Venue laid in the first 
circuit The cause was tried on the 9th of October last, and 
a verdict rendered for plaintiflF; bill of exceptions was served 
by defendant on the first of January last On the 7th of Jan- 
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nary plaintiff served amendments. On the 29tli of Janxuuy 
the parties appeared before the circuit judge for the puipose 
of settling the bill. Plaintiff alleged that the bill of excep- 
tions was settled or approved and ready for signature by the 
circuit judge, for more than three months previous to the 23d 
of May last. On the 23d of May plaintiff's attorney served a 
notice of argument of the bill of exceptions for the 1st Satur- 
day of June, before the circuit judge, and had not then been 
served with a copy of the bill. Plaintiff's attorney stated 
that he was informed and believed that the bill had never 
been presented to the circuit judge for settlement The order 
of the defendant for time to make a bill of exceptions was ac- 
companied by an order staying proceedings, which was then 
in force. Plaintiff's attorney stated that the defendant was a 
person of little or ho property, and the delay of the defendant 
would seriously endanger the probability of securing or col- 
lecting the judgment, unless he was allowed to enter up judg- 
ment for the plaintiff according to the verdict. 

From the papers on the part of the defendant, it was stated 
by defendant that he was not in failing circumstances, and was 
in as good pecuniary circumstances as when the verdict was 
rendered, and the delay which would be occasioned by the ar- 
gument of the cause before the circuit judge would not at all 
endanger the probability of securing the payment of all the 
costs that might be awarded to the plaintiff. The only claim 
of the plaintiff was on the flour in question, was about $281, 
and the value of property taken by virtue of the writ of re- 
plevin was about $477. 
[*208] *Defendant's attorney stated that the property, con- 
sisting of seventy-five barrels of flour, had been re- 
plevied and delivered to the plaintiff' the value of which was 
proved on the trial, at $477.75. The cause had been tried 
three times ; on the first trial plaintiff was nonsuited, on the 
second a verdict was found for the defendant. On or about 
the last week of February last, defendant's attorney received 
the bill of exceptions and the amendments fh)m the circuit 
judge, and began to prepare the bill for signature, according 
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to the amendments as settled by the circuit judge. On the 
18th of March last he received a notice from plaintiff's attor- 
ney that plaintiff's attorney would present the amendments to 
the circuit judge on the 14th of March at 10 o'clock, A. M., 
for settlement and review. On the 14th of March defendant's 
attorney, by direction of the circuit judge, returned to the 
judge the bill and amendments as settled, and within a day 
or two tliereafter was informed by the judge that he would 
write out his charge, to be inserted in the bill. On the 1st 
day of June last defendant's attorney received from the cir- 
cuit judge the bill of exceptions and amendments, with the 
judge's charge as written out. Defendant's attorney was not 
aware that the bill and amendments were ready for delivery, 
until the 80th of May last ; previous to the 1st day of June 
defendant's attorney had the bill of exceptions prepared for 
signature, with the exception of the judge's charge, and also 
of the incorporation of one or two items of documentary evi- 
dence, which were introduced on the last trial as evidence by 
the plaintiff; the bill of lading of the flour in question was 
offered in evidence on the last trial on the part of the plain- 
tiff, and was required to be inserted in the bill ; this bill of 
lading remained in the hands of the plaintiff's attorney. After 
the order, to show cause why the order staying proceedings 
should not be vacated, was served on defendant's attorney, he 
had sent a written request to plaintiff's attorney to furnish 
defendant's attorney with the papers offered in evidence by 
the plaintiff, and required to be inserted in the bill of excep- 
tions, but plaintiff's attorney had not served them, and defend- 
ant's attorney could not finish the bill without such papers. 

Defendant's attorney, in an affidavit made for the motion on 
the appeal, stated that, in consequence of the order vacating 
the order staying proceedings, judgment had been entered in 
the cause. The bill of exceptions with the amendments were 
then (4th September) in possession of the circuit judge, and 
had been in his possession Since the 4th or 5th of June last ; 
and the engrossed bill ready for signature was left 
with the judge at that *time. Defendant's attorney [*209] 



209 NBW-YORK PRAOnOB RBPORTa ' 

Peck agt Wood. 

■ 

Iiad frequently, since judgment was entered, requested the bill 
to be delivered to him, to enable him to proceed with the 
cause, but had not been able to procure thenL 

« 

G. B. J. BowDOiN, defendanCs counsel 
Geo. W. Niles, defendanfs cUiamey. 
R. L. JoiCE, plxdntiff^s counsel 
0. H. Platt, plaintiff^s cUiomey, 

Defendant's counsel insisted that after a circuit judge had 
granted a stay of proceedings on a bill of exceptions, until 
the same was argued, and decided, he had not the power to 
revoke that order, because the bill of exceptions had not been 
served after it was settled. The application should have been 
made at a special term, in analogy with the practice when the 
cause is on the general calendar. The same question raised 
in this case as in the next preceding, as to the service of pa- 
pers on bringing an appeal from an order of a circuit judge. 
Ko papers, except the notice of appeal, were served in this 
case. 

Bronson, Chief Justice. Although the circuit judge can* 
not strike a cause from the calendar, and render judgment 
pursuant to the 61st rule of the court (see also rule 79), still 
he clearly has a right to revoke his own order to stay pro- 
ceedings ; and that is all that was done in this case. For 
what reason the order was revoked does not appear, and the 
bill of exceptions is not before us. We cannot see, therefore, 
that any wrong has been done. Motion denied, with $7 costs. 
It is, of course, unnecessary to notice the preliminary objeo- 
tion, that ^o papers were served. 



* ^♦^ m< 



John M. Peck agt John Wood. 

TAX^TIOV OF O0SI& 

Sepiember Term, 1846. 

Motion by defendant for retaxation of costs. 
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From defendant's papers, it appeared, that this was an ac- 
tion of assumpsit, referred, at the Bensselaer circuit in 1845, 
to David Buel, Jr., Esq., sole referee, and brought to a hear- 
ing at the city of Troy, on the 9th September, 1845. On the 
81st January, 1846, the referee reported in favor of the plain- 
tiff $73.87. Judgment had been perfected and a fieri facias 
issued to the sheriff of Oswegd on the 22d April last. A copy 
bill of costs, with notice of retaxation for the 28d day of June 
last, before A. B. Olin, Esq., recorder of the city of Troy, 
was received by defendant's attorneys, on the 18th June last 
Olin, the recorder, being absent on the 28d June, the bill of 
costs was retaxed by J. Romeyn, Esq., judge, &c. 
Defendant's counsel, *who opposed the taxation (John [*210] 
Baymond, Esq.), objected before the taxing officer to 
the following items, to wit : " Counsel perusing and amending 
narr, $2." ''Notice to plead and service of do., $0.75." 
" Notice of order for bill of particulars to show cause and 
proof of service, $0.75." " Attendance before judge to pro- 
cure same, $1." " Attendance before judge on return of 
order, $1.'^ " Attendance before judge to procure absolute 
order for bill of particulars, $1." " Proof of service of notice 
of inquest for judge, defendant and clerk, $1." "Notice of 
motion to refer and proof of service, $0.75." " Attorney and 
counsel fee on motion, $8." " Drawing bill of particulars and 
two copies, $2." " Notice of same to defendant's attorneys 
and proof of service, $0.75." " Proof of service of notice 
for referee and for defendant's attorneys, $1." " Draft of sub- 
poena for reference and two copies, $1.50." " Drawing brief 
for hearing, $8." " Counsel perusing aud amending judgment 
record, $2." " Serving bill of costs with notice of taxation, 
$0.50." " Proof of service of do., $0.50." " Attorney and 
counsel fee opi)Osing defendant's motion to change venue, $6." 
"Drawing bill of costs for retaxation and copy, $1.50." 
" Copy costs and notice of retaxing, $0.75." " Proof of ser- 
vice of do., $0.50." " Serving bill of costs with notice of 
retaxation, $0.50." " Proof of disbursements and attendance 
of witnesses on retaxation, $1." " Witnesses' fees, as per 
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affidavit, attending 26 days, $13." " Travel of witnesBCS, as 
per do., $60.32." The objections made to the several above 
mentioned items were overruled, and the items allowed by the 
taxing officer, except the following, which were stricken out 
by him, to wit : " Attendance before judge to procure order 
' for bill of particulars or show cause, $1." " Attendance be- 
fore judge to procure an* absolute order for bill of particulars, 
$1." "Drawing bUl of particulars and two copies, $2." 
" Drawing brief for hearing, $3." " Counsel perusing and 
amending judgment record, $2." 'fhe affidavit of the plain- 
tiff was read before the taxing officer, in support of thi3 charges 
for witnesses' fees, travel attendance and subpoenaing wit- 
nesses on behalf of the plaintiff, whiph affidavit read as fol- 
lows : (Title, &c.) "John M. Peck, the plaintiff in the above 
cause, Ipeing duly sworn, upon his oath, says, that at the Rens- 
selaer circuit, in 1845, this cause was referred to David Buel, 
Jr., sole referee, and the same was brought to a hearing before 
the said referee on the ninth day of September, 1845. And 
this deponent further says, that each of the following named 
persons was duly subpoenaed to attend said hearing as 
witnesses on the part and behalf of this deponent, and 

that each said persons attended said hearing the 
[*211] ^number of days, reside at the place and necessarily 

traveled the number of miles set opposite their re- 
spective names to reach the city of Troy where said reference 
was held. Hiram Ferguson, 3 days, Sajidy Creek, 156 miles; 
Jabez H. Gilbert, 1 day, Pulaski, 150 miles ; John Wood, Jr., 
3 days, Pulaski, 150 miles ; Ezekiel Band, 3 days, city of 
Troy ; St€j)hen Band, 3 days, do. ; David Philips, 2 days, 
Grafton, 17 miles ; John W. Bates, 2 days, city of Troy ; 
Bussell Sage, 1 day, do. ; Sophia Pierson, 1 day, do. ; David 
Peck, 1 day, do. ; Charles Tubs, 1 day, do. ; Mr. Moon, two 
days, do. And this deponent further says that Mrs. Ferguson, 
the wife of the witness Hiram Ferguson, above named, was 
duly subpoenaed, as this deponent believes, as a witness for 
this deponent ; that she was in the city of Troy during the 
throe days that the said hearing was going on, and ready to 
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be called on whenever she should be wanted as a witness, but 
was actuallj present at the hearing but one day, and that t]^e 
last named witness resides at Sandy Creek, in the county of 
Oswego, distant from the city of Troy 156 miles. And this 
deponent Airther says, that all the above named witnesses 
were necessary and material for him on the hearing of said 
cause, as he was advised by his counsel and verily believes, 
and ftirther deponent saith not." (Signed, &c.) Jabez H. 
Gilbert's affidavit was produced on the part of the defendant 
before the taxing officer, which stated in substance, that he 
was sworh on the hearing of the cause, as a witness ; he re- 
sided at Eichland, Oswego county, about 160 miles from Troy, 
he was not subpoenaedJn the county of Oswego, but at the 
city of Troy, on the 11th September, 1845 ; he did not travel 
from his residence to the city of Troy for the purpose of at- 
tending the hearing as a witness, or for any other purpose than 
his own private business, and was in the city of Troy on his 
own business at the time oi the hearing, and was then sub- 
poenaed by the plaintiff; he was not paid at any time any 
travel fees as a witness, nor was there any ever offered to him, 
he believed he was paid for one or two days' attendance. 
John Wood, Jr.'s, affidavit was not produced before the tax- 
ing officer, but was read as explanatory on the motion for re- 
taxation, by defendant's counsel, which stated in substance, 
that he attended the hearing of the cause as a witness for the 
defendant, resided in Eichland ; he was never subpoenaed by 
plaintiff or on his behalf, as a witness, he did not travel or at- 
tend as a witness for plaintiff, but for defendant ; he was never 
paid any travel fees, or fees for attendance by plaintifl^ nor 
was any such fees ever offered to him ; he was never requested 
by any person to attend as a witness for plaintiff; he was 
never promised any fees for travel or attendance as 
witness for plaintiff. John ^Raymond, Esq., the [*212] 
counsel who opposed the taxation, stated in his affi- 
davit that he objected to all the items, first above enumerated, 
and presented to the taxing officer the affidavit of Jabez 
H. Gilbert, on the retaxation, and obiected to the traveling 
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fees charged for hirn as a witness, also objected to other wit- 
nesses' fees charged in the bill. 

On the part of the plaintiff it appeared from the affidavit of 
the plaintiff that some time in the summer of 1845, and one 
or two months before the hearing, Jabez H. Gilbert was at 
the city of Troy, at the residence of plaintiff on business, 
plaintiff had been long acquainted with him, and they had 
been on intimate terms for some ten years previous ; plaintiff 
spoke to him in relation to this suit, and stated to him, that 
when the hearing took place, pLiintiff should want him as a 
witness, and asked him if he would not attend without oblig- 
ing plaintiff to go or send to Oswego county for him. Gilbert 
informed him he would, if plaintiff would give him a short 
notice of the time when the hearing took place ; soon after 
the cause was noticed, plaintiff'^sent word to Gilbert by Hiram 
Ferguson, who resided near him, of the time and place of 
hearing, and desired his attendance as a witness. Plaintiff 
was. informed that Gilbert received such notice; when Gilbert 
arrived at Troy, a day or two after the hearing had com- 
menced, plaintiff served him with a subpoen£^ but did not pay 
him any fees at the time, because Gilbert said he did not want 
plaintiff to do so ; plaintiff and Gilbert had a running account 
with each other, and plaintiff expected that when they had a 
settlement, his account for attending as a witne^ would be pre- 
sented and paid by plaintiff; Gilbert's evidence given on the 
hearing was material for plaintiff. At about the time the cause 
was noticed for hearing, plaintiff's counsel informed plaintiff 
that John Wood, Jr., would be a material witness for him, 
and a subpoena was made out for him; shortly afterwards 
plaintiff learned that the witness would be present on the 
hearing, and he delayed sending the subpoena for him. On 
the morning of the 9th September, before the hearing com- 
menced, plaintiff served the subpoena on Wood, Jr., at Troy, 
and gave him fifty cents, which Wood accepted as sufficient; 
a material fact which was expected to be proved by plaintiff 
by the witness Wood, was proved by another witness, and 
Wood was not called by plaintiff as a witness. 
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Job PiersoB, one of the attorneys and counsel for plaintiff, 
stated in his affidavit that the declaration was special. An order 
was obtained for defendant's attorneys to deliver a bill of par- 
ticulars, proof of service of such order was made before the offi- 
cer and absolute order obtained and served with notice 
thereof 

♦Defendant's attorney served papers for motion to [*218] 
change venue, which was opposed by plaintiff's coun- 
sel and the motion denied. The cause was noticed for trial at 
the Bensselaer circuit in April, 1846, and plaintiff's counsel 
made an affidavit for a reference, which was not served, by 
reason of the agreement made between plaintiff's and defend- 
ant's counsel to refer the cause to a sole referee. Levi Smith, 
a clerk of plaintiff 's attorney, in his affidavit, stated, that on 
the retaxation, the items of attorney's fees, and which were 
objected to by defendant's counsel, amounted to $82 ; the bill 
presented for retaxation by plaintiff's attorney, one-third of 
the $S2 had been deducted ; and that of the items objected to 
only $2.34 had been presented for taxation. The taxing 
officer deducted, from the items objected to, $9.50, but the 
officer should not have deducted of the items he intended to 
deduct only two-thirds thereof, as one-third had been deducted 
by plaintiff's attorney. The taxing officer deducted by inad- 
vertence $8,16 more than he intended. After the bill of costs 
was first taxed, which was on the 18th of March last, and 
before it was retaxed, disbursements for postage had accrued, 
which were not contained in the original bill, and the bill 
retaxed varied in that and other respects from the first bill, 
and proof of such disbursements, and proof of the attendance 
of witnesses were made on the retaxation of the bUl. A cer- 
tificate of counsel was produced before the taxing officer, that 
the declaration was special. The only objection made by 
d^ndant's counsel to the charge of witnesses' fees, or the 
travel fees, was that of the travel of the witness, Jabez H. 
Gilbert, and the attendance of the witness Mrs. Ferguson, one 
or two days. 

A. Z. McCarty, defendant's counseL 
Vol. IL 18 
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McCartt & Watson, de/endanfs attorneys. 
Job Piebson, plaintiff* a counad. 
S. D. PiKBSON, ptaintijf's attorney. 

Bbonsok, Chief Justioe, struok out, 
Proof of service of rule to plead, - - - • $0 50 
do do final order for bill of particulars, - - 50 

Notice of motion to refer at circuit, and proof of servioe 

(not done), 75 

Attorney and counsel fee on motion to refer at circuity 

not chargeable (5 Hill, 556), ... 8 00 

Proof of service of bill of particulars, - - - 50 

do do notice of hearing for referee and par^ 

4s and 4s, 

Two copies subpoena, .---.- 
Proof of service of costs for taxation. 

Copy costs, charged before, or twi«e^ 

[*214] *Proof of service of do, - ... 

Travel fee of Gilbert (6 Wend. 548), 

$20 25 
Deduct for mistake of taxing officer against the plain- 

tifl^ 8 16 

$17 09 
The affidavit as to the other witnesses was insufficient, but 

the question was not raised before the taxing officer, which 

the defendant makes here. 

Ordered, That $17.09 be deducted from the bill of costs as 

taxed on the 18th of June last, and be allowed to the defenc - 

ant on the judgment and execution. 



1 00 


50 


60 


60 


60 


12 00 



•^'^•^ 



John Taylob et cU. agt Philemon H. Frost and James ^. 

DiCKEBSON. 

A new trial may be granted on the ground of eurpritej where the plaintiff is noo. 
Boited, not upon the principal question involyed in the oontroyersj, bat for the 
fiiihire to establish a subordinate fact, about' the existence of which there is do 
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doabt ; the plaintiff haying exercised due diligence in preparing the cause for 
trial, and had reason to believe that the evidence which he could produce 
would fUllj establish such subordinate fact) but which unexpectedly fkiled 
him on the trial 

Although new trials are not often granted upon the ground ofauirprisej yet there 
may be caaes which call for relief in that form. 

Such motions are proper to be heard at special terms. 

September Term, 1846. 

Motion by plaintifi& for a new trial, on the ground of 
surprise. 

This suit was instituted for the recovery of the damages to 
the plainti£^ by reason of an attachment as against non-resi- 
dent debtors, claimed by them to have been issued illegally 
by the defendants Frost and Dickerson, and levied upon plain- 
tiffs' goods ; subsequently, Grosvenor & Starr (who were also 
originally sued with Frost & Dickerson), filed a claim under 
the attachment The declaration contained three counts. 
1st Trespass on the case, that plaintiffs were entitled to pos- 
session of divers goods and chattels of great value, to wit : 
$20,000; which goods and chattels in the warehouse of Rus- 
sell & Hawes in the city of Buffalo, Erie county, said defend- 
ants, to wit: on March 1st, 1841, wrongfully and unjustly 
seized and converted, and absolutely disposed of, to their own 
use. 2d. Trespass on the case, same as first count in all par- 
ticulars, except alleged plaintifife were " owners and proprie- 
tors " of the goods and chattels. Sd. Trover, that plaintifife 
possessed, as of their own property, certain goods and chattels, 
to wit (specifying them) : of the value of $20,000 ; on 
March 1st, 1841, casually *lo8t the same, and the [*215] 
same i-ame into defendants' hands and possession by 
finding. Yet, &c. hath uot (&o.) delivered the same; but 
afterwards, to wit : on March 1st, 1841, converted same to 
their own use, &c. Defendants Frost and Dickerson pleaded 
general issue, and nolle prosequi was entered against defend- 
ants Grosvenor & Starr. The trial of the issue thus joined 
was had on the 18th an^ 19th days of June, 1846, at the Erie 
circuit, before Hon. N. Dayton, circuit judge. The plaintsiff 
appeared by Le Grand and George L. Marvin, their counsel ; 
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and defendants Frost and Dickeraon appeared by George P. 
Barker and Setb E. Sill, their counsel, on wliich trial was bad, 
and testified as follows : Dyer TiUinghctst testified be was su- 
preme court commisraoner during A. D., 1838, in the city of 
BufiEdo : he knew not^ personally, either party to this suit. 
(A petition and four affidavits were shown witness, in the 
words and figures as follows :) 

" Messrs. Taylor, Moore & McGriff, 

" To Frost & Dickerson, Dr. 
" To amount of note dated August 13th, at eight 
months, due 18th and 16th April, 1838, . . $540.50 

" City and county of New- York, ss. : David Stoutenburgh, 
of the said city and county, being duly affirmed, doth depose 
and say, that Messrs. Taylor, Moore & McGriff, of the state of 
Indiana, are indebted to Messrs. Frost & Dickerson, of the 
city of New- York, for goods sold to the amount of five hun- 
dred and forty dollars and fifty cents,- as charged in the above 
bill ; for which the sai J Frost k Dickerson hold the promis- 
sory note of the said Taylor, Moore & McGrifl^ dated and 
payable as mentioned in said bill. That said note is at 
present not in their immediate possession, having been sent to 
Mr. W. H. Lowerre, of Pittsburgh, for the purposes of collec- 
tion, as this deponent believes. That the deponent has been, 
from the giving of said note to the present time, the clerk and 
bookkeeper of the said Frost & Dickerson ; and that no part 
of said note has ever been paid, to his knowledge or belie£ 

(Signed), " D. Stoutenburgh. 

«• Affirmed before me this 24th of August, 1838, 
"H. Hutchinson, CbmV ofDeeds.'^ 

'* City and county of New-York, ss. : David Stoutenburgh, 
of the said city and county, being duly affirmed, doth depose 
and say that the persons composing the mercantile firm of 
Taylor, Moore & McGrif^ in relation to whose account with 
Messrs. Frost & Dickerson this deponent lately made an affi- 
davit before H. Hutchinson, commissioner of deeds, are un- 
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derstood *and reputed to be residents of the state of [*216] 
Indiana, and not of the state of New- York ; and 
the deponent doth verily believe them to be residents of the 
state of Indiana, and not of the state of New- York. 

"D. Stoutbnburoh. 
<' Affirmed before me this 80th of August, 1888, 
** H. Hutchison, (hm\ of Deedsy 

** To Dyer Tillinghast, Esq., supreme court commissioner. 
The petition of Philemon H. Frost and James S. Dickerson, 
of the city of New- York, respectfully showeth that your pe- 
titioners are creditors of Taylor, Moore & MoGriff, and jointly 
as copartners under said name and style, and have a demand 
against them all personally, arising upon contract within this 
state, amounting to one hundred dollars and upwards ; and 
that the said Taylor, Moore & McGrif^ whose given names 
your petitioners do not know, except that said Taylor's 
name is John Taylor, are indebted to your petitioners in the 
sum of five hundred and fifty -four dollars and sixty-eight 
cente, over and above all discounH as appears by the affi- 
davit of your petitioners, hereto annexed ; and that the said 
John Taylor, Moore k McQriff are not, nor are either of 
them, residents of this state, but reside at Lafayette, in the 
state of Indiana, or elsewhere out of the state of New- York, 
as will also appear by the affidavit of David Stoutenburgh, 
and hereunto annexed. Your petitioners, therefore, pray that 
your Honor will, in pursuance of the statute in such case 
made and provided, issue your warrant to the sheriff of the 
county of Erie, thereby commanding him to attach and safely 
keep all the estate, real and personal, of the said Taylor, 
Moore k McQriff, within his county, except such articles as 
are by law exempt fix>m execution, with all books of ac- 
counts, vouchers and papers relating thereto. Petitioner 
further says their copartnership name and style is Frost k 
Dickerson. And your petitioner will e^er pray, &c. 

" Frost k Dickerson, 
*' By S. G. Haven, their attorney.'' 
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" State of New-York, county of Erie, as, : Solomon O. 

Haven, being duly sworn, doth depose and say that he is the 

attorney of Frost & Dickerson, the petitioners above named ; 

that said Frost and Dickerson have a demand against Taylor, 

Moore & McGriff, personally arising on contract within this 

state, amounting to one hundred dollars and upwards ; and 

that the said Taylor, Moore & McGriff are indebted to said 

Frost & Dickerson in the sum of five hundred and fifty-four 

dollars and sixty eight cents, over and above all discounts. 

And this deponent further says that the said 

[*217] *Taylor, Moore & McGriff are not, nor are either of 

them residents of this state, but reside at La&yette, or 

elsewhere out of the state of New- York, as deponent has been 

infi)rmed and verily believes to be true. 

" S. G. Haven. 

" Subscribed and sworn before me this Sd day of Septem- 

ber, 1888. 

" N. K Hall, CbmV of Deeds of Erie ocmntyP 

" State of New- York, county of Erie, ss. : Alexander Mac- 
ken2aeBoss, of Buffalo, being duly sworn, doth depose and say, 
that Taylor, Moore & McGriff, the debtors in the annexed 
petition of Frost & Dickerson named, reside at La&yette, in 
Indiana, or elsewhere out of the state of New-York, as this 
deponent is informed and verily believes to be true. 

" A. Mackenzie Boss. 

" Subscribed and sworn before me this 8d day of Septem- 
ber, 1838, 

" N. K. Hall, ComW of Deeds for Erie county,^ . 

These affidavits and petition were presented to me, as such 
commissioner, on September 8d, 1838, and on them the same 
day I issued a warrant, also an order of publication, in the 
words and figures as follows : 

" By order of Dyer Tillinghast, Esq., supreme court comr 
missioner, &c. ; to the sheriff of the county of Erie, greeting : 
whereas Philemon H. Frost and James S. Dickerson have this 
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day made application, in writing, to me for an attachment 
against John Taylor, Moore & McGriff, the first names of said 
Moore & McGriff not being known to said applicants ; which 
said Taylor, Moore & McGriff are non-resident debtors, pray- 
ing for snch attachment, and setting forth that the said Frost 
& Dickerson are creditors of the said Taylor, Moore & McGriff, 
and have a demand against the said Taylor, Moore & McGriff, 
personally arising on contract within this state, amounting to 
one hundred dollars and upwards, and that the said Taylor, 
Moore & McGriff are justly indebted to the said Frost k Dick- 
eison in the^ sum of five hundred and fifty-four dollars and 
sixty-eight cents, over and above all discounts, and that the 
said Taylor, Moore & McGriff are non-residents of this state, 
bat reside at Lafayette, in the state of Indiana, or elsewhere 
out of the state of New- York; which said application is veri- 
fied by the affidavits of the said Frost & Dickerson's attorney, 
Solomon G. Haven, and the facts and circumstances to estab- 
lish the grounds on which the said application is made being 
also verified by the affidavits of David Stoutenburgh and two 
disinterested witnesses, and such proof being made to my satis- 
faction, I do therefore, by virtue of the power and the author- 
ity to me given in and by the statute concerning 
*' attachments against absconding, concealed, and [*218] 
non-resident debtors,' command you the said sheriff 
to attach and safely keep all the estate, real and personal, of 
the said Taylor, Moore & McGriff, within your county (except 
such articles as are by law exempt firom execution), with all 
books of account, vouchers, and papers relating thereto. And 
further, that you inmiediately, on making such seizure, with 
the assistance of two disinterested freeholders, make a just and 
true inventory of all the property so seized, and of the books, 
vouchers, and papers taken in your custody, stating therein 
liie estimated value of the several articles of personal property, 
and enumerating such of them as are perishable ; which in- 
ventory, after being signed by you the said sheriff and the 
said appraisers, shall, within ten days after such seizure, be by 
you returned to me at my office in Buffalo, in the said county. 
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and hereof fidl not Given under my hand and seal at Bof* 
falo, this third day of September, 1838. 

" D. TiLLINGHAST, 

^^Supreme Court CommissioMrP [L, S.] 

• 
" Let notice be published in the state paper, and in the 

newspaper printed in the city of New- York, to wit : in the 
paper called the New- York American, and in a newspaper 
printed in the county of Erie, once in each week for nine 
months, that an attachment has iasued against the estate of 
Taylor, Moore & McQriflE) non-resident debtors, on due proof 
made to me pursuant to the directions of the statute concern- 
ing ' attachment against absconding, concealed, and non-resi- 
dent debtors,' and that the same will be sold for the payment 
of their debts, unless they appear and discharge such attach- 
ment according to law, within nine months from the first pub- 
lication of the said notice, and that the payment of any debts 
due to them by residents of this state, and the delivery to ihem, 
or for the use of any property within this state belonging to 
them, and the transfer of any such property to them, as for- 
bidden by law and are void. Given under my hand at Buf- 
filo, this 8d day of September, 1888. 

" D. TiLLINGHAST, 

^^ Supreme Court CoTnmissionerJ'^ 

The handwriting of the two affidavits of Stoutenburgh I 
do not know ; the handwriting in the petition and affidavit 
signed by Haven, and in the body of the affidavit of Boss, 
and of the above warrant and order, are the handwriting of 
Solomon G. Haven ; I think I delivered the wai.^ant to Haven, 
but do not distinctly recollect. The return of the sheriff to 
that warrant, and the inventory and appraisal therewith in the 
words and figures as follows : 

" State of New- York, Erie county. The fi)llow- 

[*219] ing is an inventory of *all the property seized and 

taken into custody of the undersigned sheriff of said 

county, by virtue of a warrant or attachment, a copy Qf which 
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this paper and said inventory is annexed, it was immeJliately 
after the said seizure by the undersigned sheriff wifch the 
assistance of the undersigned John W. Stewart and Si ^phen 
V. E. Graves, two disinterested freeholders. 



" 5 boxes of shoes, 


» < 


» < 


. $125 00 


2 half chests of tea, • 


• 


• 


. 48 00 


1 case of goods. 


• 


• 


. 25 00 


8 trunks of goods, . 


• 


• 


. 150 00 


1 dry keg, 


» 1 


» « 


8 00 


12 bags of coffee. 


* * 


> ( 


. 220 00 


1 bag of specie, • « 


t 1 


1 • 


7 00 


2 boxes of goods, 


1 ( 


1 « 


. 60000 


1 box of starch, 


t « 


» < 


8 00 



$1181 00 

" All of which we appraise and value at the sum of eleven 
hundred and eighty-one dollars. 

"Charles Persons, Sheriff, 

" By L. Brown, Under Sheriff. 
"J. W. Stewart, ) 
" S. V. E. Graves, } ^^«^^^- 
« Filed Oct. 6th, 1888." 

was the return of the sheriff and by the under sheriflF therein 
named, and filed by me October 6th, 1838. The petition and 
affidavit in the words and figures as follows : 

" In the matter of Taylor, Moore \ Petition to be deemed 
& McGriff, non-resident debtors. j an attaching creditor. 

City and county of New-York, ss. Seth Grosvenor, of the 
said city, and one of the firm of Seth Grosvenor & Co. of said 
city, being duly sworn, says, that Taylor, Moore & McGriff, 
above named, who are residents of the state of Indiana, are 
justly indebted unto him, the said Seth Grosvenor, and Henry 
B. Starr, partners of the firm of Seth Grosvenor & Co., in the 
sum of six hundred and fifty-five dollars and eight cents, over, 
BXid due on the 18th day of August last past, all discounts ; 
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whicli sum is now due, and arose upon a contract made in iho 
said city and state of New- York. 

"S. Gbosyenob. 
" Subscribed and sworn this 21st day of September, 1838. 
before me, 

"Wm. H. Maxwell, Chmmissioner of Deeds.^ 

" To Dyer Tillinghast, Esq., supreme court oommissionei 
in the county of Erie, and state of New- York. The 
[*220] petition of Seih Grosvenor and *Henry B. Starr, mer- 
chants of the city of New- York, humbly showeth, 
that whereas a warrant of attacliment has lately been issued 
by you against the real and personal property of Taylor, 
Moore & McGrif^ of the state of Indiana, non-resident debt- 
ors ; and whereas the said debtors are justly indebted unto 
your petitioners in the sum of money specified in the affidavit 
hereunto annexed. Your petitioners, therefore, pray that thejr 
may be deemed attaching creditors. Dated 21st day of Sep- 
tember, 1888. 

"S. Grosvbnob. 
"Hbnby B. Stabb. 
" S. G. Haven, Attorney." 

were presented to and filed by me, September 26th, 1888. No 
other proceedings, in said attachment against John Taylor, 
Moore & McGri£^ were ever had before me. No trustees were 
ever appointed by me. No report of any kind was ever made 
in said attachment I was such commissioner till in May, 
1840. 

Lorenzo Brovm testified : I was under sheriff of Charles P. 
Persons, sheriff of Erie county, during 1888 ; do not know 
either of the parties to this suit ; the above warrant of attach* 
ment I received September 3d, 1888, and made return with 
the inventory ; I found the goods mentioned in the inventory 
lu Bussell and Hawes' warehouse on Buffalo Creek, in BufBsdo 
city ; I do not recollect from whom I received the warrant ; 
it was handed to me as an officer to execute ; I attached goods 
as the goods of Taylor, Moore & McGriff ; Stewart and Graves, 



\ 
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then deputy slierifis of the said sheriff, were the appraisers, 
and they subscribed the inventory ; no one, to my knowledge, 
called upon me to settle that attachment 

Oross-examined. I cannot tell who gave me the warrant ; I 
think some one handed it to me ; I never knew an attachment 
left without directions where to find the goods. 

John W. Stewart testified : During 1838 1 was deputy sheriff 
of Charles P. Persons, then sheriff of Erie county ; I recollect 
of goods being seized on attachment, as against non-resident 
debtors, that year, in Eussell & Hawes' warehouse, by then 
under sheriff Brown ; also by me, at same time and place, on 
other attachments. My name on the above inventory and 
appraisal is my signature ; I think we did not open the boxes ; 
I had, at same time, an attachment against one Winton ; the 
two attachments I had were paid ; I received the pay from 
Bussell & Hawes ; Frederick G. Stanley, an attorney, then of 
Buffalo, now dead, had charge of these two attachments ; I 
do not recoUect the marks on the boxes, &c., above mentioned. 

James A. Sherwood testified: I had a subpoena 
against David A. Eddy *to serve on him — did not [*221] 
find him. I ascertained he was in the state of Ohio. 

Cross-examined. I am not a clerk in Mr. Marvin's office ; 
do writing there occasionally. To serve subpoena I went not 
out of this city, only to Mr. Hawes's ; I went on Saturday, and 
again on Monday last to Mr. Hawes's store, also to Mr. 
Stewart's. 

Samuel Hawes testified : During 1888 I was one of the firm 
of Bussell & Hawes, engaged in transportation on the Erie 
canal. I do not recollect of any goods being attached in fore 
part of September, 1888, at our warehouse. Mr. Russell at- 
tended to our transportation business; Mr. Russell died a 
year or two ago ; David A. Eddy was in 1888 ona of our 
derks ; he is in Ohio I suppose ; about a week since I re- 
ceived a letter from him, in his handwriting, postmai^ed in 
Ohio ; he was engaged in business with me, and slept in my 
store when home. 

Cross-examined. I last saw Eddy at my store in . Main 
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street in tbis city, know his handwriting, and believe tbe let* 
ter, dated and postmarked in Ohio, his handwriting. His 
business in the summer for several jears has been in Ohio. 

Seik Qhrosvenm testified : I reside in New- York city ; am 
acquainted with defendants ; the firm of Frost & Dickerson in 
the city of New- York consisted of Philemon H. Frost & 
Dickerson, I do not recollect Dickerson's given name. 

Qro68-eixam%ned. I was originally one of the defendants in 
this cause. There was not a dollar of indebtedness of the 
plaintiff to me, or my partner Starr, at the time of entering 
the no2fe prosequi in this suit. It was a condition of our set- 
tling with the plaintiff, that the suit should be discharged. 

Be-direcL I had no personal communication with plaintifb 
or either of them, oral or written, since this suit was instituted. 
Just before the entering of the 7u>lh prosequij myself and part- 
ner signed an agreement we would not plead the statute of 
limitations in any future suit against us for the same cause of 
action, if commenced within some specified time. 

Be-^Toss-examined, In settling our claim against plaintifb, 
I communicated only with my attorney ; I received securities 
for our claim on plaintiff ; I wrote a second time to my at- 
torney to take the securities of the plaintiff, whether ibej 
discontinued this suit or not^ and before the claim was aettLed, 
and do not know in &ct the condition of the settlement. 

Thomas M. Foote testified: During 1888 I was 
[*222] one of the publishers *of the Commercial Adver- 
tiser, a daily newspaper then published in the city 
of Buffalo. In our Commercial Advertiser of September S, 
1888, was that day published and circulated a notice of at- 
tachment^ in words and figures as follows : 

" By order of Dyer Tillinghast, Esq., supreme court com- 
missioner for Erie county. Notice is hereby given, puisoant 
to the provisions of the statute authorizing attachments 
against absconding, concealed, or non-residing debtors, that 
an attachment has issued against the estate of Taylor, Moore & 
McGriff, who are not inhabitants of this state, but are non 
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resident debtors, residing in the state of Indiana, and that the 
same will be sold for the payment of their debts, unless they 
appear and discharge such attachment according to law, with- 
in nine months from the first publication of this notice ; and 
that the payment of any debts, and the delivery of any prop- 
erty belonging to such debt(»rs to them or to their use, and 
the transfer of any property by them for any purpose, what- 
ever, are forbidden by law and are void. Dated the 8d day 
of September, 18S8. 

" S* G. Haven, 

^^Attorneyjbr Attaching OrediUyrs^^ 

Our newspaper was then taken by Bussell h Hawes, I 
think. 

Naihan K. HaM- testified : During 1888 was an attorney 
and counselor in this court, of the firm of Fillmore, Hall & 
Haven ; Fillmore was absent in September, 1838 ; Haven did 
the general correspondence, attended generally to the law 
business, and I to the chancery busiuess ; I do not recollect 
to have written defendants ; I may have written to Grosve- 
nor k Starr touching their claim. Their petition and affi- 
davits in the attachment are in my handwriting; the 
defendants' papers on the attachment I have no recollection 
to have seen — ^I must have signed my name and taken the 
oaths to the same as conmiissioner of deeds ; I was commis- 
sioner of deeds for Erie county that year. 

Jason Seocton testified : During 1888 I was in the grocery 
business, and was acquainted with weights of bags of coffee 
that year. There are various classes as to size of bags of 
coffee; the larger class never varies more than from 160 
pounds to 165 pounds, usually about 160 pounds. 

Solomon O. Haven testified : During 1888 I was an attorney 
and counselor in this court, of the firm of Fillmore, Hall & 
Haven. The writing in the filling up of the petition of de- 
fendants, and in the two affidavits signed by me and Ross, 
also in the filling vCp of the warrant of attachment, and in the 
order of publication, are in my handwriting, and the* subscript 
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tion of defendant's name by me as attorney to the 
[*228] petition, and of my *name to the affidavit by me, are 
in my handwriting. The two affidavits signed 
David Stoutenburgh were received by Filhnore, Hall & 
Haven through the mail. I can only say I have, no reooUeo- 
tion of the papers ; I think it probable I did whatever was 
done with the papers ; the law business of the firm of Fill- 
more, Hall & Haven was then done usually in my name as 
attorney. Hall of that firm was then commissioner of deeds, 
and took the affiaavit to which his name appears as commis- 
sioner ; I am not acquainted with either of the parties to this 
suit ; do not know that I ever personally saw any of them 
until this court ; I was introduced to the gentleman now sit- 
ting by Mr. Barker, now acting as defendant's counsel, as Mr. 
Frost, one of the defendants. I acted for the firm of Fillmore, 
Hall & Haven ; I assumed to act as the papers state ; I can't 
tell from any recollection of where the goods were when at- 
tached ; am not aware I ever saw them ; I recollect of the 
attachment being published in the Argus and New York 
American. 

Question. Who was or were your client or dients when 
you instituted the attachment proceedings in 1888 ? 

Answer. I assumed to act as attorney of defendants, and 
was and am myself responsible to $6,000 and upwards, and 
am individually able to pay any and all claims that can be 
legally established against me ; I -acted under and in pursu- 
ance of letters received by our firm, and which as well as other 
letters touching the attachment and the foundation thereor 
I have brought, in compliance with the plaintiff' subpcsna 
duces tecum^ and hold in my hand (witness exhibits a parcel of 
papers one and a half to three inches thick), and which I wiU 
produce if the court so orders, not without. 

Qvesiion. By whom do 'these letters, under which you aS' 
sumed to act as such attorney in issuing such attachment, 
purport to be signed ? 

Defendants object to the question ; judge overrules the oh' 
jectipn ; witness answers. We have quite a number of lexers 
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from defendants, bat I have no letters from defendants whioli 
solely retain said Fillmore, Hall and Haven. Defendants re- 
new their objection to the question. Judge decides that wit- 
ness need not speak in regard to any letter or communication 
which contains other than a mere retainer. FlaintifGs excepted 
to the decision of the judge ; plaintiffi ask the witness to pro- 
duce to the circuit judge, for his private inspection, the letters 
so received by his law firm Fillmore, Hall & Haven, retaining 
them in the attachment proceedings ; and the judge direct the 
witness how much thereof to read. Defendants object to the 
question; judge decides to sustain the objection; 
plaintiff ^except to the decision. Plaintiff ask the [^224] 
witness to produce the letters so retaining his law firm 
to institute the attachment proceedings, and allow no part 
thereof to be seen, except the signatures thereto, so that the 
same may, by a person acquainted with defendants' signature, 
be proven, and if proven to be the defendants', that this wit- 
ness communicate only so much, and such parts thereof as 
retains the witness's law firm to institute' the attachment? 
Defendants object to each and every part of the question ; the 
circuit judge decides to sustain the entire of said objections ; 
plaintifis except to the decision. Plaintiffii request the wit- 
ness of the letters to his firm, in relation to the attachment 
proceedings, to cover up with some opaque substance, or to 
obliterate all those parts containing communications other than 
retainer and directions as .to the same, and then to produce 
the letters to prove the signatures thereto, and if proved to be 
the defendants' signatures, to read the same. Defendants ob- 
ject to the question or proposition, and each and every part 
thereof. Judge decides to sustain the objection ; plaintiff 
except to this decision. Witness says, I wrote to defendants 
iA September, 1888, and letters I hold in my hand were re- 
ceived in reply. I did not, I think, write to defendants in 
August, 1888, but I did in September, 1888, correspond with 
them ; my letters to defendants were superscribed Frost & 
Dickerson, New- York city, and the letters I hold purport to 
be answers to them. Witness is asked to read over the memo 
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randnm or description of a note at the top or beginning of one 
of the affidavits of David Stoutenbnrgh, and says , Fillmore^ 
Hall & Haven had a note of the description of the one de- 
scribed in Stoutenburgh's affidavit ; it came to their hands 
after the attachment was issued from New- York or Pittsburgh, 
don't remember which ; I have had claims sent to me by de- 
fendants, other than the one about which inquiry is made : I 
have no knowledge nor recollection of any trustees being ap* 
pointed in the attachment proceedings. 

A. Mackenzie Bass testified : I know neither of the parties 
to this suit ; I signed and swore to the affidavit in the attach- 
ment proceedings purporting to be signed by me. 

Thomas L Agnew testified : I reside in New- York city. In 
'38 I was in the employ of Townsend k Brothers in New- York 
city. During '86 and '87, I was in the employ of Philemon 
H. Frost & James S. Dickerson, knew both of them ; the;, 
during those years, and in 1888, and for several years before 
and after that year, constituted the firm of Frq^ k Dickerson. 
The correspondence of that firm was done chiefly by defend- 
ant Frost ; I left them at commencement of 1888 ; I 
[*225] have seen them write and know their *hand writing; 
I was and am well acquainted with David Stouten- 
burgh and his handwriting, and have seen him write ; he was, 
during 1888, and for several years before, and aft;er that year 
the book-keeper and general plenary agent of defendants. 
The signatures, David Stoutenbuvgh, to the two affidavits 
above referred to, are I believe in his (David; Stoutenburgh's) 
handwriting. A letter in words and figures as follows: 

" NeW'Tork, April 18, 1889- 
"Gent — We have instructed our lawyers at BufEedo to 
remit to you Taylor, Moore & McGriff's note for five hundred- 
and forty dollars and fifty cents, due April 18th and 16th, 
1888, protest and postage to be added is three dollars and 
seventy five cents; we attached their goods at Buffalo last 
September on the said note ; the marshal let them remain in 
a commission warehouse ; the said warehouse, with the goods 
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(attaohed), of Taylor, Moore & McGriff, was all consumed by 
fire last February (there was no insurance on them). Our 
object in having the note sent to you is, for the purpose of 
instituting suit if you think it advisable ; we do not think 
that they can raise a legal oSaet in consequence of the loss of 
the said goods by fire in BufEsdo. If you think they can, do 
not institute suit ; it is somewhat doubtful whether the note 
reaches you ten days before the sitting of your county court 
We, however, conclude that it will make no difference, as we 
have given you the amount of said note when due, and the 
note is payable to Frost & Dickerson ; their names are Phile- 
mon H. Frost and James S. Dickerson ; the note will reach 
you, beyond all doubt, by the 25th or 28th inst 

" BespectftQly yours, 

" FbOST & DiOKEBSON, 

"Messrs. White & Lockwood, Lafeyette, Indiana." 

and its superscription in the words and figures as follows : 

" White & Lockwood. " 25." 
" New- York, April 18. Lafayette, Indiana." 

is here shown witness by plaintiff, and he says : the signature 
to that letter is in the handwriting of defendant Frost ; the 
defendants were active men in their business, and both of 
them knew what was going on in their store. The last above 
letter is now offered in evidence ; defendants object to the 
same, on the ground that White & Lockwood were of the pro- 
fession of attorneys, and that it was directed to them by de- 
fendants as their attorneys, and defendants produce and show 
the circuit judge what they claim as a reply thereto, purport- 
ing to be signed " White & Lockwood," and call 

Theodore if. Parmelee, who testifies : I know White, 
formerly a member *of the House of Eepresenta- [*226] 
tives, and senator in Congress ; have seen him write, 
and know his handwriting ; the signatures " White & Lock^ 
wood" to the letter is in his handwriting. He was reputed 
to be a lawyer from Indiana ; I think his name is Albert. 

Oross-examined. I don't know of White being a merchant 

Vol. IL 19 
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in La&yette, Indiana ; I never knew him in Indiana ; do not 
know Lockwood ; all I know of White is as a member of 
Congress in Washington, District of Columbia. Defendants 
call 

Lucius F. Tiffany, who testifies : I was at La&jette, In- 
diana, last year, in the spring ; there became acquainted with 
Albert White ; had business with him as a lawyer, and he was 
reputed to be a lawyer. He was acting as a lawyer for me ; 
I there saw a lawyer by the name of Lockwood ; he was the 
lawyer of the party adverse to us in a suit 

Cross-examined, I was never in the state of Indiana bat 
once, and that in the spring of last year, and had no knowl- 
edge of White or of Lockwood prior to that time ; said White 
& Lockwood were not then in copartnership. I knew not of 
any mercantile firm in Lafayette by the name of White k 
Lockwood, and do not know but there might have been such 
mercantile firm in Lafayette. The letter purporting to be 
fiom White k Lockwood to defendants, in reply, is denied by 
the court to be seen by other than the circuit judge, and de- 
fendants cease fiirther proof of same. Plainti£& now offer to 
read the said letter fix>m defendants to White & Lockwood. 
Defendants object to the reading of the same. Judge de* 
cides to sustain the objection. PlaintifEs except to this decis- 
ion. Plaintiff offer to read only so much of this last letter 
as indicates defendants' direction to their attorqeys in Bu£hlo 
to forward the note. Defendants object to reading the same. 
Judge decides to sustain the objection. Plaintiffs except to 
this decision. 

Plaintiff now produce testimony taken on commission, and 
ds bene esse, to prove plaintiff' damages by reason of the attach- 
ment. Defendants object to reading the same, for the reason 
solely that defendants have not been connected with the attach- 
ment. Plaintiff contend, for sundry reasons, that the defend- 
ants are liable. 1st. That the law firm of Fillmore, Hall k Haven, 
in the name of one of that firm, did act as attorneys for defend- 
ants, the attaching creditors in the attachment, and the said law 
firm being proven responsible for any claim against them, the 
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defendants are bound by the acts of said law firm, and must 
look for their damages to said law firm, if their acts were un- 
authorized by defendants. 2d. That the very fact of Mr. 
Frosty one of the defendants in court and on this trial, 
•sitting by his counsel, and through that counsel ob- [*227] 
jecting to the reading of so much of defendants' let* 
ters as retains Fillmore, Hall & Hayen in the attachment ; 
also the fitcts of the affidavits of Stoutenburgh, used in the at- 
tachment, being received by Fillmore, Hall & Haven, in a let- 
ter fix>m defendants directing the attachment ; also the fact 
Fillmore, Hall & Haven were at the same time with the issuing 
of the warrant of attachment in correspondence with defend- 
ants as attorneys for them in other matters, as well writing as 
receiving letters ; also the &ct that Stoutenburgh, whose affi- 
davits were so received, was proven to be at that time book- 
keeper and clerk, and general agent for defendants, indicated 
sufficient to go to the jury upon the question whether Fillmore, 
Hall & Haven were not attorneys for the defendants, attach- 
ing creditors in attachment, and farther that attorneys were 
recognized both by statute and this court, in proceedings 
against non-resident debtors, &c., and that defendants could 
not deny the relation of attorney and client, but must take 
their remedy against the attorney who assumed to act, if he 
acted without authority or improperly, the said attorney being 
shown to be abundantly responsible, and it not being pre- 
tended that he acted through collusion with plaintiffii, and 
then plaintiflfe offered to read said testimony on commission, 
and de bene esse, to show the damages, and then go to the jury. 
Defendants again objected to proceedings &rther in the trial 
to prove damages by the attachment, inasmuch as defendants 
were not liable for the acts of Fillmore, Hall & Haven, or 
either of them, as attorneys for defendants as attaching credit- 
ors in the attachment. The drcuit judge decided to sustain 
this objection ; plaintiff excepted to this decision ; plaintiJBb 
thei asked to withdraw one of the jurors, by reason of the de- 
cision of the judge having decided sufficient was shown to 
make probable White & Lockwood were attorneys, so that he 
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ruled out the aboye letter of defendaats to White & Lock 
wood, and farther offered to show by affidavit, Ist That there 
was no address about the letter indicating White & Lockwood 
were attorneys, or other than merchants, prudent correspond- 
ents of defendants in La&yette, Indiana. 2d. That in intro- 
ducing said letter, it was not known, intimated to, or sus- 
pected by said plainti£&' attorney or their counsel, that said 
White & Lockwood were attorneys. The judge remarked he 
would grant the application to withdraw one of a jury, but for 
making a precedent which might hereafter be rendered incon- 
venient ; and the circuit judge decided to grant a nonsuit^ to 
which decision plaintiff excepted, and thereupon the judge 
granted permission to make a case, with privilege to use tho 

same also as a bill of exceptions. 
[*228] *6eorge L.- Marvin, attorney for plainti£&, stated in 

his affidavit that ail the testimony and statements of 
proceedings on the trial were truly and correctly set forth 
above, and that a deposition, signed and sworn to by Solomon 
G. Haven (one of the witnesses sworn on the trial), the 5th 
day of January, 1842 (in which deposition Haven swore he 
was attorney for Frost and Dickerson; in procuring the attach- 
ment mentioned in the foregoing testimony of Dyer Tilling- 
hast^ and stated substantially the same as given in his testi- 
mony above), was shown to Haven on the trial, and be testi- 
fied that the deposition was made by him as it purported to 
have been. Marvin stated that he was surprised on the trial, 
in not being able to bring home, by the testimony of Haven, 
to defendants, positive knowledge and absolute direction oi 
the attachment proceedings, and also at the attempt to prove 
Messrs. White k Lockwood (to whom the letter above copied 
was directed) were attorneys. 

Le Grand Marvin, law partner of plaintiff's attorney, and 
counsel for plaintiffs, stated in his affidavit that he prepared 
the cause for trial at the last June circuit In May last he 
made sundry inquiries of David Stoutenburgh, of New- York 
city, as to the knowledge of the defendants Frost & Dicker- 
aon, or either of them, of the attachment ; to which inquiries 
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Stoutenborgh refused to reply at that time. A day or two 
subsequently, Marvin again repeated his inquiries of Stouten- 
burgh, and to which no reply was received, but a refusal to con- 
verse on the subject, Marvin then informed him he should 
send a subpoena for him to attend as a witness at Buffalo, 
which he did on the 6th of June, but Stoutenburgh had then 
left for Ohio. Marvin then inquired of Haven, by what 
authority he instituted the attachment proceedings, and to be 
shown the same if in writing. Haven replied he had abund- 
ance of authority, signed by the defendants, as he supposed, 
but he did not know the defendants' handwriting, that he 
would have that authority present at the circuit, as he was 
required by his svbposna duces tecum^ and there would be no 
doubt of the authority being sufficient ; but Haven absolutely 
revised to let Marvin see the paper or writing containing sitch 
authority, or to inform him in what form or character such 
authority was. On the 10th of June, 1846, Marvin sent a 
subpoena to New-York to have it served on some person that 
knew the handwriting of both defendants. On 16th of June, 
the subpoena was returned with proof of service oii Thomas L 
Agnew, of the city of New- York, who was present on the trial 
as a witness. The original letter, from the defendants Frost and 
Dickerson to White & Lockwood, had no indication of White k 
Lockwood being attorneys, nor did Marvin suppose 
them *or either of them to be attorneys, but believed [*229] 
that the letter was to a commercial firm in which the 
defendants had friendly confidence, it being addressed on the 
outside, Messrs. White k Lockwood. Marvin stated that he 
did not expect the letter would be of any use to him on the 
trial, until June 10, 1846, when he found Stoutenburgh was 
not subpoenaed as a witness, as he had relied upon the testi- 
mony of Stoutenburgh and Haven to bring home to the de- 
fendants a privity with and direction of the attachment, as 
well before as after the attachment proceedings were insti- 
tuted. Marvin alleged that he believed, from information^ 
that Stoutenburgh had been bribed, or otherwise induced by 
the defendant Frost, to leave this state, just at the time h^ 
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had been told by Marvia that he would be subpoenaed ; that 
Frost had a store, or some kind of interest in a store, in or 
about Norwalk, Ohio, and that probably Stouteuburgh had 
been sent out there by Frost, to attend to his (Frost's) matters, 
until after the trial of this cause. " Stouteuburgh was formerly, 
for a number of years, in the employ, as book-keeper, of the 
defendants, and been recently started in business under the 
actual patronage, if not with the actual credit or capital of 
Frost, and was a relative of Frost. The defendants, Frost & 
Dickerson, appeared to the declaration in this cause by Solo- 
mon G. Haven, Esq., their attorney. Afterwards B. B. Burt^ 
Esq., was substituted in the place of Haven. 

On the part of the defendants Frost & Dickerson, it was 
denied that the defendant Frost had any store, or interest in 
any store, in or about Norwalk, or elsewhere in the state of 
Ohio. That he (Frost) did not know when Stoutenburgh 
left New-York to go to Ohio, he did not send him to Ohio, 
nor did he go there ^t his request, nor did he send him there 
or elsewhere to avoid the service of a subpoena in this suit, 
Stoutenburgh attended to no matters for him while he was so 
absent, that Stoutenburgh was not started or continued in 
business under the patronage of Frost, nor with his credit or 
capital, nor was he, in any way, under his (Frost's) control 
Frost stated his reasons for believing that plaintifib' attorney 
and counsel knew that White & Lockwood were attorneys, 
and that they knew the letter offered in evidence, addressed to 
"White & Lockwood," was a communication to them as 
attorneys. 

Stoutenburgh, in his affidavit in opposition to this motion, 
denied that he reftised to reply to the questions of Marvin in 
relation to the attachment proceedings, but answered him dis- 
tinctly that he had no recollection of them. That he went to 
Ohio at the time he did, in pursuance of his designs formed 
long before he knew this cause was to be tried ; he 
[*280J did *not leave before, or return later on account of 
being absent at the time of the trial, and denied that 
he was bribed, or otherwise induced or influenced by Frost or 
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any other person to go to Norwalk, Ohio, as before mentioiied, 
and that he did not attend to any matters or business for 
Frost while he was so absent Defendants' attorney stated 
that he offered to stipulate with plaintiff' attorney, last April 
or May, to have the testimbny of Stoutenburgh, Grosvenor 
and Starr taken in the city of New- York (who were all there 
at that time), before a commissioner, and save the trouble and 
expense of their going to Buf&lo, which Marvin declined to 
do. The defendants' counsel who tried this cause stated that 
the affidavit of plaintiff' attorney, purporting to give a state- 
ment of the proceedings on the trial of this cause, was, in 
many respects, incorrect and erroneous, but did not make the 
corrections, supposing it unimportant, on motion for a new 
trial on the ground of surprise. Defendants' attorney stated 
that the attachment proceedings were claimed by the plain- 
tiff to be illegal, upon the ground that the affidavits upon 
which the same was founded did not distinctly show that the 
present plaintiff resided in Indiana, or that the debt on which 
the same issued was contracted in the state of New- York, the 
plaintiff relying upon formal defects in the affidavits to sus- 
tain their action. 

Le Grand Marvin, pJaintiffa^ counaeL 
Geo. L. Marvin, plaintiff^ aUomey, 
J. Edwards, defendants^ counaeL 
B. B. Burt, drfendants^ aMomey. 

Bronson, Chief Justice, The plaintifib were not nonsuited 
upon the principal question involved in the controversy, but 
for the fitilure to establish a subordinate £act^ the retainer of 
Mr. Haven, about the existence of which there can be no 
doubt. They had, I think, exercised due diligence in pre- 
paring the cause for trial, and had good reason to believe that 
the evidence which they could produce would fully establish 
the retainer ; but their evidence unexpectedly failed them on 
the trial, and they ask a new trial, on the ground of surprise. 
Although new trials are not often granted upon that ground. 
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I think the plaintifb have made out a case which calls fer re 
lief in that form. 

Ordered, that the motion be granted on payment of the de- 
fendants' costs of the circuit and subsequent proceedings. 
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Ebenezer Seely agt Elisha O. Crosbt. 

An affldayit, made to hold a defendant to bail, Bhonld show a good caoae of ao- 

tion, and it in not enough to swear to <idvioe and beUef merely, in relation to 

the charges which constitute the cause of action; but the afBdavit 

[*231] should go beyond a good cause of ^action, and show some reasMi whj 

the defendant should be held to bail, and on this point irrfiormalkm 

and bdi^ merely is not enough. 

September Term, 1846. 

MonoN by defendant on appeal firom an order of supreme 
court commissioner holding defendant to bail, and to set aside 
the order. 

The affidavit upon which the defendant was held to bail by 
the commissioner read as follows: "State of New- York, 
county of Orange, ss. Ebenezer Seely, of the town of Ches- 
ter, in said couAty, being duly sworn, deposes and says, that 
he is about to commence a suit, in the supreme court of said 
state, against Elisha O. Crosby, for criminal conversation with 
Maria Seely, the wife of this deponent ; that the said Elisha 
O. Crosby has been guilty of criminal conversation with the 
said Maria Seely, as this deponent believes and supposes Tie vnll 
be able to establish by legal proof; that the said Elisha 0. 
Crosby formerly resided at the town of Elmira, in the county 
of Chemung ; that about the month of October, 1844, the said 
Elisha O. Crosby left the said town of Elmira with the said 
Maria Seely, and removed to the city of New- York, where, or 
at WiUiamsburgh, near said city, the said Elisha O. Crosby 
has ever since resided with the said Maria Seely in adulterous 
intercourse, as this deponent is advised and believes to be true ; 
that at the time the said Elisha O. Crosby left the said town 
of Elmira, he was and stiU is largely in debt, as this deponent 
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is informed and believes, and that he had not at that time, nor 
has he since had, as this deponent is informed and believes, bxlj 
property which could be reached by execution ; that the said 
Elisha 0. Crosby is wholly irresponsible, in point of property, 
as deponent is informed and believes ; that the said Elisha O. 
Crosby is an attorney at law, having a very limited practice ; 
that the said Elisha O. Crosby is now living in the city of New- 
York or Williamsburgh aforesaid, under such circumstances, 
ns to property and business, that he can, at any moment^ re- 
move himself from the jurisdiction of the said supreme court 
without a sacrifice of any important interest, as this deponent 
verily believes; and this deponent verily believes that if the said 
Elisha 0. Crosby were informed that this deponent was about 
to commence a suit against him for and on account of the said 
criminal conversation with the said Maria Seely, he would 
remove without the jurisdiction of the said supreme court to 
avoid the service of process therein; and this deponent is ap* 
prehensive that, unless he be held to bail, he will so remove 
without the jurisdiction of the said supreme court before pro- 
cess can be served upon him, or before judgment can be ob- 
tained against him." (The foregoing was italicised by the 
reporter to show the objectionable parts of it) A capia^s ad 
respondendum was issued, and an order indorsed 
*thereon by Nathan Eeeve, a supreme court com- [*282] 
rnissioner, residing at Newburgh, Orange county, 
dated February 16, 1846, holding defendant to bail in the sum 
of $2,500. In May, 1846, the defendant made an affidavit, 
upon which Eeeve, the commissioner, granted an order re- 
quiring plaintiff to show cause of action, and why defendant 
should not be discharged on common bail, or the bail be miti- 
gated. On the day for showing the cause, the plaintiff ap- 
peared by attorney, and opposed the discharge of the defendant, 
or that the bail be mitigated, and after the commissioner had 
received the statements by affidavits on both sides, he refused 
to discharge the defendant, or to mitigate the bail, but allowed 
a stay of proceedings for twenty days, for defendant to serve 
his papers upon an appeal from his decision and order. 
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A. Benedict, defendants counsel and (xtLomey. 
J. H. Collier, phxntiff^s counsel. 
Westcott & GiDNEY, plairUiff^s aUomeys. 

Bronson, Chief Justice. The affidavit, on which the 
defendant was held to bail, neither makes out a cause of ac- 
tion nor shows any special reason for holding the defendant 
to bail. The plaintiff swears that the defendant has been 
guilty of criminal conversation with his wife, " as this depo- 
nent believes and supposes he will be able fiilly to establish by 
legal proof j" and again, that defendant is living in adultery 
with deponent's wife, " as this deponent is advised and believes to 
be true." This is all there is to show a cause of action, and 
it is not enough ; but the affidavit must go beyond a good 
cause of action, and show some reason why the defendant 
should be held to bail ; and on this branch of the case there 
is nothing better than information and beU/^^ which is not 
enough. 

Ordered^ that the order which has been made at chambers, to 
hold the defendant to baU, be vacated, and that the defendant 
be discharged on filing common baiL 
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Robert M. holt agt Timotht. S. Harbison. 

Wbere % sapreme ooait oommiflsloner has made an order to diadiarge a defend- 
ant fitom hia bail bond to the sheriff, upon his filing oommon bail, and oonmion 
bail has been filed, and the bail bond to the sheriff deHimered up and eanoMi 
It is then too lato to move to vacate the order of the commismoner discharging 
the defendant on flliiig oommon bail, the bond having been delivered up and 
canceled, the sheriff has no means of compelling the defendant to pat in qie- 
oial baiL (See ante^ p. 91.) 

Ji eeems that a plaintiff should show dearly a good cause of aodon, in order to 
hold a defendant to baiL 

September Terrn^ 1846. 

MoTioK by plaintiff to set aside an order of sa- 
[*238 j preme court commissioner ^discharging defendant on 
filing oommon baiL 
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This was an action of trespass, de bonis asporiatiSj com- 
menced by capias. Defendant Vrns held to bail in the 
sum of $200. The writ was retumable 18th of July last 
On the 18th of July defendant appeared in the cause by at- 
torney. On the 29th of July defendant's attorneys served 
plaintiff's attorney with an order to show cause of action be- 
fore A. C. Farlin, Esq., supreme court commissioner residing 
at Glen's Falls, Warren county, on the 8d day of August, 
1846, on which day the attorneys for the respective parties 
appeared before the commissioner, and plaintiff's attorney 
read and filed an affidavit as follows, to wit : (title, vraue, &c.) 
" Eobert M. Holt, the plaintiff in the above entitled cause, 
being duly sworn, deposes that, some time in the fore part of 
the month of June last, he owned and possessed the canal 
boat Oregon, and two horses, and that while he was so pos- 
sessed, Timothy S. Harrison above named, the defendant in 
this cause, by force took the said boat firom the possession of 
this deponent, and took the said horses from this deponent^ 
and detained said boat and horses for the space of one week. 
And this deponent says that the interruption of his business, 
and his costs and expenses, in consequence of such seizure 
and detention, injured and damaged this deponent to an 
amount of not less than seventy -five dollars, and that said 
boat was seized and said injury inflicted before the com- 
mencement of this suit." 

Defendant's attorneys read and filed a counter affidavit, 
which stated, in substance, that the defendant on his arrest 
gave the usual bail bond to the sheriff of Washington county, 
to whom the writ was directed and delivered, that no special 
bail had been put in by defendant, that the action was 
brought to recover damages alleged to have been sustained 
by the plaintiff, in consequence of tlie taking by the defendant 
of the personal property mentioned in a mortgage executed 
by the plaintiff to the defendant (a copy of which was an- 
nexed), such taking being under the mortgage, and as the 
defendant claimed by virtue thereof; the taking was on or 
about the 24th of June, 1846, and the property was advertised 
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fbr sale under the mortgage, the sale to be made on the SOtib 
of June, 1846, at Olen's Falls, where the property was taken, 
the property being kept and detained by the defendant fix>m 
the 24th to the 80th of June, for the purpose of the sale under 
the mortgage. At the time and place of sale the plaintiff and 
defendant attended, and the defendant, with the consent of 
the plaintiff, assigned the mortgage to one Charles Bockwell, 
and the plaintiff then, with the consent of Bockwell and the 
defendant, retook the mortgaged property, and afte^ 
[^34] wards and then held and enjoyed the same. *ThiB 
^action was brought solely to recover damages pre- 
tended to have been sustained by the plaintiff, by reason of 
the said taking and detention of the mortgage property by 
the defendant for the purpose aforesaid, and for no other or 
different cause of action ; that the taking and detention of the 
property by Harrison was in consequence of the advice given 
by his counsel and legal advisers, that he was authorized so 
to do, after the statement made by Harrison, thai he deemed 
himself in danger of losing the debtj secured to be paid by the 
mortgage, by delaying the collection thereof until the time 
limited in the mortgage for its payment, and that such taking 
and detention and statement by Harrison was, as his attorney 
and counsel believed, in good faith. This affidavit was made 
by one of defendant's attorneys. It appeared from a copy of 
the mortgage annexed to the moving papers, that there was a 
clause contained in it, as follows : " but if de&ult be made in 
such payment, or if the said party of the second part shall at 
any time deem himself in danger of losing the said debt or 
any part thereof, by delaying the collection thereof until the 
expiration of the time above limited for the payment thereof 
the said party of the second part is hereby authorized to take 
possession of the said goods, chattels, and personal property, 
at any time either before or after the expiration of the time 
aforesaid, and to sell the same, &c." The mortgage was 
dated the 12th of June, 1816, and the sum secured by it was 
made payable on the first day of November^ 1846. • 
The argument used before the commissioner against the 
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oonnter affidavit was, that it did not show danger. The reply 
was, that such was not the language of the naortgage, but 
that if the mortgagee deemed himself in danger. It was then 
urged that there was no evidence to show defendant deemed 
himseilfixL danger. .The reply was, that his consulting counsel 
and taking the property under that clause was evidence, and 
cited 2 DeniOj 61, 68, where executors had power to sell, " if 
ihej -deemed it necessary to pay debts." The objection raised 
in that case wa.s, that it did not appear to be necessary. The 
court said, the fact of the executors' selling showed that they 
deemed it necessary, and whether they judged right or wrong 
was immaterial. The supreme court commissioner after the 
hearing made an order, bearing date August, 3, 184 ', that the 
defendant be discharged £rom his bail bond given to the 
sheriff upon filing common bail, and that the defendant be 
discharged from his liability to put in special bail. On the 
27th of August defendant's attorneys served on plaintiff's at- 
torney a notice that, in pursuance of the order of the commis* 
sioner, common bail had been filed by the defend- 
ant in the cause, and that upon serving a *copy [*2S5] 
of said order upon the sheriff, after filing common 
bail, the bond taken by the sheriff was delivered up and can- 
celed* The &cts in that notice were sworn to, by one of the 
attorneys for defendant, to be true. 

N. Hill, Jr., plaintiff ^s counsd. 
A. T. Wilson, plaintiff^s atiomey. 
D. Wright, d^endants counsel, 
BosEKRANS & Ferris, defendants attorneys, 

BronSDn, Chief Justice. It is not quite clear that the 
plaintiff has a good cause of action ; and, besides, the bail 
bond has been delivered up and canceled. The sheriff has 
now no means of compelling the defendant to put in special 
baiL Motion denied. 
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Edwabd Smith, Jakes Woods, and Hbnbt Smith agi Pi- 
ter Van Pattbn. 

Where judgment was obtuned against defendant by default, and he moTed to set 
aside the defoalt, fta, and for leave to plead, and, before the dedsum of the 
motion, defendant gave an endorsed note to plaintifib' attorneys for the whole 
amount of the judgment, under a written agreement signed by plaintiffi* attor- 
neys, conditioned that, if the motion was granted, and the defendant finally soe- 
oeeded in the suit, the note diould be returned to him ; or if the moUdh was 
denied, or the plaintifb finally succeeded in the suit, the note should become 
absolutely the plaintifb' ; and the motion was denied with costs, wWtimt pr^ 
dice. Eddf that the defendant was precluded, by the agreement^ from miking 
the motion again to set aside the defiuilt, Ac. 

September Term^ 1846. 

MonoN by defendant to set aside defeialt and sabsequent 
proceedings. 

This suit was commenced by declaration on a promissory 
note. Declarations served 16th of December, 1846. Defend- 
ant's attorney pleaded general issue and special plea, setting 
forth defendant's insolvent discharge. The pleas were signed 
by defendant's attorney, and his name and residence endorsed 
thereon as defendant's attorney, but not accompanied by an 
affidavit of merits, or affidavit of verification. The pleas were 
served by mail, on the 10th of January, 1846, the last day to 
plead under a stipulation firom plaintiff' attorneys, Plainti£&' 
attorneys returned the pleas on the 13th of January, 1846, 
with a notice that they should proceed in the cause. Defend- 
ant's attorney received the pleas on the. 14th of January, and 
on the same day drew an affidavit of merits upon the back of 
the pleas, and also an affidavit verifying the special plea, 
which was sworn to by defendant. The pleas thus verified 
and also another affidavit of merits made by defendant, and 
a stipulation to take short notice of trial, were tendered to 
plaintiflGs' attorneys on the 16th of January, and an offer to 
.pay the costs of de&ult and subsequent proceedings, which 
were declined by plaintiff' attorneys. The de&dt 
[*236] was entered and judgment perfected *on the 18th of 
January, 1846. Venue in Oneida county. The next 
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ciicait after the service of declaration was the '3d Monday of 
April, 1846. The next circnii after the April circuit, the 4th 
Monday of September thereafter, defendant's attorney stated 
his excuse for not moving at February special term, that he 
was sick and confined to his house, and besides he did not 
receive the proof of the tender in time to prepare the papers 
for the motion so as to serve them by mail, he residing about 
forty miles from plaintiffs' attorneys. At the April special 
term, 1846, defendant moved to set aside the default, which 
motion was denied unihotU prejudice. Defendant's attorney 
stated that he was informed that the motion was denied on the 
ground that no affidavit of merits was served with the papers 
for the motion. Defendant's attorney did not renew the mo- 
tion at the June special term, for the reason that the motion 
made in April was not decided until June 2d, being in the 
June special term. The defendant stated, in his affidavit, that 
on the 16th of January, 1846, Tallman, one of plainti£&' attor- 
neys, called on defendant and informed him he had obtained 
judgment in this suit, and demanded payment or security for 
the same, and offered to take defendant's note, payable in one 
year, without an endorser, or a note payable in three years, 
with an endorser. Defendant informed Tallman that he had 
been discharged from his debts, and should rely upon that, 
and that he expected his attorney to set aside the default and 
judgment That defendant refused to pay or secure the debt 
for the reason that he owed a large amount to other creditors, 
and he was under no. greater obligation to pay or secure this 
than any other of the debts he had been discharged from ; 
that he owed for goods purchased since his discharge, and for 
money which he had borrowed to pay towards such goods ; he 
did not think it his duty to ask his friends to endorse for him, 
or to turn out his goods to secure old debts, which he had 
been discharged from. Defendant told Tallman he had mo- 
ney and could pay the demand, if he could not avail himself 
of his discharge. Defendant had no doubt but the default 
woidd be set aside, and he was willing; to test the validity of 
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his discharge. He told TaHman he would pay the debt if 
plaintiff finally succeeded in the cause. 

On the 21st of January, Tallman caused defendant to be 
arrested upon a warrant issued by Hon. Fbakcis SfiaER, first 
judge of Lewis county, counsellor, &c., under the act to abol- . 
ish imprisonment for debt, &c., which was predicated upon the 
judgment in this cause, and granted upon the affidavit of Tall- 
man, setting forth defendant's refusal to pay or secure the 
debt, as in the conversation above mentioned, and 
[*237] on the ground that defendant *had money, or evi- 
dences of debt, which he unjustly refused to apply in 
payment of the judgment In consequence* of the sickness of 
his attorney at this time, defendant employed Hon. C. Dayan 
to defend him on this complaint. The hearing of the matter 
was adjourned to the 25th of April last, at which time defend- 
ant gave a promissory note to the attorneys for the plaintiffs 
for $180.16, payable twelve months firom date, endorsed by 
0. Dayan (who was perfectly responsible), under an agreement 
signed by plaintiff' attorneys, which was as follows : *' April 
25th, 1846. Memorandum of agreement made this day, be- 
tween Tallman & Johnson, as attorneys for Messrs. Edward 
Smith, Son & Co., of New-York, and Peter Van Patten, of 
Louisville, as follows : said Yan Patten has this day given his 
note at twelve months for $180.16 with interest, the amount 
of a judgment recovemi against said Van Patten in the su- 
preme court, and said Van Patten has made a motion in the 
supreme court to open said de&ult and judgment, and be let in 
to plead ; and if said Van Patten shall succeed on said motion, 
and also finally succeed in the defence of such suit after being 
let in to plead, then in that case the said note shall be returned 
to said Van Patten. But if said motion is denied, or the 
plaintiff succeed in said cause, the said note to be the prop- 
erty of the said plaintiff absolutely ; said note is made pay- 
able to the order of and endorsed by Charles Dayan, at the 
Bank of Bome. 

(Signed) " TALLMAN k JOHNSON, 

** AUam^s for plaintiffs^ Bame.^ 
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Defendant also stated that he believed it was the object of 
Tallman, in the conversation with him, to extort from him a 
piomise to pay the debt, for the purpose of preventing him 
fix)m availing himself of the benefit of his discharge, and that 
defendant's refusal to pay or secure the debt was made under 
Buch impression and belief. 

On the part of the plaintif^^ the affidavit of William M. 
Tallman was read, which stated the same &cts substantiallj, 
but more minutely detailed the conversation which he had 
with defendant, in which he stated that defendant abso- 
lutely refused to pay one cent of the debt, whether his dis- 
charge was good or not ; and stated that he had the money 
then in his pockety and could pay the judgment in five minutes 
if he chose, but he never would pay one dollar of it under 
any circumstances, that he would give up business first. On 
the hearing of the complaint before Judge Seger, on the 25th 
of April, after the proofe were closed and argument on each 
aide, the judge ordered, that the defendant be com- 
mitted to *the jail of the county of Lewis, pursuant [*288] 
to section 9 of the act under which he was arrest- 
ed. To avoid such commitment, the defendant offered to pay 
the costs of the proceedings, and to give his note at twelve 
months, as mentioned in the above agreement ; the costs were 
paid and the note and writing given as stated. After the mo- 
tion at the April special term was denied, Tallman saw the 
defendant at Borne, who stated that by the denial of the mo- 
tion, he (defendant) considered the matter settled and ended, 
and that the note belonged to the plaintiff absolutely, and he 
should meet it at maturity, but that he intended to look to 
Mr. Knox for all he had to pay, in consequence of his negli-. 
gence. After this last interview with defendant, Tallman 
stated that the note was indorsed by him, and transferred in 
due course of business, for a valuable consideration, to a third 
person, having had written instructions fix>m plaintifib, giving 
full authority to do as Tallman thought proper in the premises. 
That before the papers for this motion were served, Tallman 
& Johnson had dissolved their law partnership, and neither 

Vol II. 20 
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the plaintiff nor Tallman or Johnflon had any oontrol oyer 
-the note, nor was it in their power to return it to d^endant 
in any event 

J. A. Collier, defendants counsel. 
Z. Knoz, defendants attorney, 
H. H. Martik, plaintiffs^ counseL 
Tallman & Johnson, plaintiffs^ attorneys. 

Bronson, Chief Justice. The defendant has precluded 
himself from making this motion, by giving an indorsed note 
for the amount of the judgment, under an agreement which 
gives the plaintiffi an absolute right to the note in the event 
that the April motion should be denied. Although this is, 
in some respects, a hard case, we can give no ielie£ 

Motion denied witii $7 costs. 



Benjamin Follet and Daniel H. Chandler agt Allen 

M. Sherman. 

Whore a party moves to set aside a de&olt, fta, for irregularity, and shows a 
servioe of the pleading on the attorney for the opposite party, who entered 
the defiinlt) in conseqnenoe of not receiying snch pleading ; he must show that 
such servioe was made in skricL oofnftfm^ to the rukf otherwise he must pay 
costs to be let m. 

September Term, 1846. 

Motion by plaintiff to set aside de&ult for not surrejoining, 
and all subsequent proceedings, for irregularity. 

It appeared from plaintiff' papers that this was an action 
of assumpsit commenced by capias ad respondendum on a 
promissory note. The writ served April 16, 1845. The 
declaration contained the common money counts, and 
other common counts in assumpsit The defendant 
[^89] pleaded three pleas, first the general tissue; aeo 
ond, non assumpsit within six years; and third, 
that ^ the action did not accrue within six years. Plain- 
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tiff replied to the second jdea^ concluding with a yen* 
fication, and to the third plea concluding to the countiy. 
About Nov. 25, 1845, plaintiffe' attorney feceived a copy of 
rejoinder with notice to surrejoin. Plaintif^^ attorney stated 
that he served a copy of surrejoinder on defendant's attorney 
as follows: "And this deponent further saith, that on the 
81st day of December, 1845, this deponent served the defend- 
ant's attorney with a copy of surrejoinder to the defendant's 
rejoinder, by inclosing the same in a wrapper and directing 
the same to said defendant's attorney at Newburgh, Orange 
county, where said defendant's attorney resided, as this de- 
ponent then believed, and depositing the same, so directed, in 
the post-office at Batavia, where this deponent resided, and 
paying the postage thereon: that this deponent usually 
marked his letters on which he designed paying postage with 
the letters Fd. and the initials of his name ; that he has been 
particular, in serving'papers in this suit, to have such service 
made according to the rules of this court, and has in some in- 
stances actually paid the postage instead of relying upon the 
postmaster. That this deponent has no doubt that he paid 
the postage on such surrejoinder unless the same was marked 
as aforesaid, and no instance has come to the knowledge of 
this deponent where the postmaster failed to mail a letter as 
paidj which was marked as above by this deponent, and a few 
days after said letter was mailed he paid his postage bill in 
iull." On the 27th May, 1846, plaintiffs' attorney mailed to 
defendant's attorney a notice, requiring him to answer the sur- 
rejoinder in twenty days after service of such notice; and . 
that firom the time of serving the copy surrejoinder until the 
service of a copy bill of costs on the 18th day of June, 1846, 
he received no communication or intelligence from the defend- 
ant (who was an attorney of this court) or his attorney on the 
subject of this suit. The plaintiffs' defiiult for not surrejoin- 
ing and rule for final judgment were entered 18th March, 
1846 ; a copy bill of costs and notice of taxation served on 
plaintiff' attorney, June 18, 1846. Plaintiffs' papers showed 
the correspondence between plaintiff' attorney and defendant^ 
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in relation to opening the de&olt, which defendant declined to 
do. Defendant's papers showed that abont the time a sane- 
joinder was due fiom plaintifib' attorney, and for several days 
afterwards, defendant and his attorney weie very diligent in 
their inquiries, at the postK>ffice at Newborgh, for letters or 
packages to defendant or his attorney, and especially any 
which were nuuled at Batavia, and they were told by the post- 
master none such had beeen received, and that they 
[^^240] *neyer reoeived or saw any sonejoinder in this sait| 
and belieyed no such pleading or paper had been served. 

A. Tabeb, plaintiffs^ caunsd. 

R Proudfit, Jb., fHavntiff^ aitamey. 

M. Taggabt, drfendanCs counsel and aUomey, 

Bbonson, Chief Justice. The surrejoinder was not re- 
ceived, and as the proof of service by mail is not in strict con- 
formity to the rule, I think the plaintiff must pay costs. 
Ordered^ that the plaintiflfe' de&ult for not surrejoining and all 
subsequent proceedings on the part of the defendant be set 
aside, and that the plaintiff have leave to surrejoin, on pay- 
ment of the costs of the de&ult and subsequent proceedingSi 
including seven dollars costs of opposing this motion. 



Isaac Dootob agt Robert Kendall and Joshua L. Browv. 

John Blacksmith agt The Same. 

Where, in an action of trespafla, the declaration contained two oonnts in treapan 
qmn dausumfregU for the same canse of action, and the oounts being alike 
except the icvm in which the hc^u tn quo was eitoated : Defendant moved 
to strike out one coont on the ground of duplicity, and as calculated to em- 
bamaB and increase the expenses of the defence : HM^ that it might be ne> 
oessary to retain both counts, to ayoid any question about the town in whidi 
the loouB in que was situate ; the plaintiib' attorney showing they were in- 
serted in good fittth, and a belief that they were necessary to secure the plain- 
tifb' rights. 
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September Term, 1846. 

Motion by defendants to strike out the fourth count of the 
plaintiff's declaration in each cause. 

This was a motion to strike out the fourth count of the 
plainti£&' declarations, on the ground of duplicity, the third 
and fourth counts being for the same cause of action. The 
affidavit of defendants' attorney stated that these were actions 
of trespass ; the suits were commenced by declaration, copies 
of which were annexed to the moving papers, by which it ap- 
peared there were four counts ; the two first being counts for 
assault and battery, the third and fourth counts for trespass 
quare clausum fregit. The third counts commenced as fol- 
lows : " and also for that the said defendants on the same day 
and year, and at the place last aforesaid (being stated in the sec- 
ond count, * at the town of Pembroke, in the county of Qenesecf, 
to wit, at Batavia in the said county of Genesee,') with force 
and arms broke and entered the close, &c." The fourth counts 
commenced as follows : '^ and also for that they, the said de- 
fendants, on the said day and year, and at the town of AloAama^ 
in the county of Genesee, to wit^ at Batavia in the county 
aforesaid, with force, &c." The third and fourth 
counts being substantially the same, except *the town [*241] 
in which the locus in quo was situated. Defendants' 
attorney stated that the defendants had a good defence to the 
actions, but believed such defence would be embarrassed, and 
the labor and expense thereof greatly increased by the dupli- 
city of the declarations, the third and fourth counts not even 
purporting to be for different causes of action, and believed 
they were firamed and made double for the purpose of embar- 
rassing tiie defence and increasing the labor and expense 
thereof and obtaining some technical advantage. Plaintiffs' 
attorneys denied that the declarations were framed with four 
counts as stated, with a view to embarrass the defence or in- 
crease the expense thereof, or to obtain any technical advim- 
tage, but were drawn in good &ith, and they believed all the 
counts were necessary to secure the plaintifft' rights. 



/ 
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J. A. CiOLLlEB, defendants^ counsel. 

J. L. Brown, defendants^ attorney. 

N. HiLii, Jr., plaintiffs^ caunseL 

Yebplamk & Martindals, platntiffi^ aUameys. 

Bronson, Chief Justice. It appears that the fourth count 
was inserted in good faith, and in the belief that it was essen- 
tial to the plaintiff' rights ; and it is not certainly clear bat 
that the count may be necessary for the purpose of avoiding 
any question about the town in which the locus in quo is 
situate. The addition of that count can not put the defend- 
ants to much trouble or expense. Motions denied. 



< •♦^ »i 



Isaac Gardner agt Daniel W. Teller. 

Serving ft declaration in this oonnt, with notice to plead in im dajrs instead of 
twenty, is an irregolarity. {See 2 Howard, 97.) Bat if the defendant's at- 
torney senre a noUce of retainer generally ^ it is an ^pearanoe which waives tiie 
irregularity (no bail being required). {Ruie 26.) 

An appearance is a waiver of irregularities in the process to bring the party into 
court (7 Cow. 366 ; 7 John. 207.) 

A declaration and notice are in the nature of process. 

September Term, 1846. . 

Motion by defendant to set aside declaration and notice, for 
irregularity. 

The defendant's affidavit showed, that on the 24th of June, 
1846, he was served with a copy declaration purporting to be 
filed in this cause, in this court, with a notice thereon en- 
dorsed as follows: "Take notice that you are required to 
plead to the declaration, filed pursuant to the statute, in this 
cause, of which the within is a copy, in* ten (10) days after 
service of a copy of the said declaration and of this notice, or 
that your default will be entered, dated, &c." It appeared, 
from defendant's papers, that on the 21st of July last, plain- 
tiff's attorney served a notice to plead in tvoenty 
[*242] days, on defendant's attorneys, which they refused *to 
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receive, and returned it to plaintiff's attorney, on the ground 
that notice of this motion had been ^ven, and there was no 
offer by plaintiff's attorney to pay costs. 

It appeared, firom the affidavit of plamtiff's attorney, that 
the day after service of a copy declaration and notice on de- 
fendant, to wit : on the 25th of June last, a notice of retainer, 
in behalf of the defendant, signed by defendant's attorneys, 
was served on plaintiff's attorney. The attorney for plaintiff 
was absent from home when the notice of retainer was served, 
and also when the first notice of motion was served by de- 
fendant's attorneys. He returned on the 15th of July last, 
And found that the defendant's notice of motion was for the 
first Tuesday of August last. On the 17th of July, plaintiff's 
attorney made propositions, verbally, to defendant's attorneys, 
to correct the mistake in the notice to plead, endorsed on the 
declaration, which were not assented to by defendant's at- 
torneys ; and on the 2l8t of July, plaintiff's attorney served 
a written notice to plead in itventy days (as above mentioned) 
on defendant's attorneys; and two days afterwards he re- 
ceived from defendant's attorneys an amended notice of 
motion for this September special term. No defis^ult had been 
entered in the cause. Defendant's counsel cited 2 Howard^ 97, 
and SUUuU, 184Q. 

L. Benedict, Jr., defendanCa counseL 
Noble & L'Amoureux, dejendani^s cUiom^s. 
G. B. J. BoWDOiN, plaint'^ s cou/nsd. 

S. Clift, plainiiff^s cUtomey. ' 

> 
Bronson, Chief Justice. Serving a declaration with notice 

to plead in ten days, instead of twenty days, was irregular. 
But the defendant's attorney served a notice of retainer gen- 
erally, which is an appearance where no bail is required. 
{EvJe 26.) And an appearance is a waiver of irregularities 
in die process to bring the party into court (7 Cow. 866 ; 
7 John. 207). The declaration and notice are in the nature 
of procesa Motion denied, with $7 costs. 
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Elizabeth Hill agt. James Smith, Sheriff, &c. 

Appecurance is a waiyer of iireg^ularity in prooeas to bring the defendant into 
court 

A notice of motion should suffictenQy point out the matters which are the subject 
of the motion. Whei^e an irregulariiy is cured, cfier motion pe^p&n art $drved 
to set it aside, the moviog party is entitled to his oosts of motion. 

September Term, 1846. 

Motion by defendant to set aside declaration, together with 
such other proceedings in this cause as to the court should 
seem proper. 

It appeared &om the moving papers that' this was an action 
of replevin. (Copies of the writs of replevin were 
{*248] annexed.) That the writ was served before *the 
return day thereof and the property named therein 
delivered to the plaintifl^ or some one in her behalf. (A copy 
of the summons was annexed), that the summons was not 
signed by the officer serving the same ; that the affidavit an- 
nexed to the writ was not made by the plaintiff nor any 
reason assigned in it why it was not made by him ; that the 
affidavit did not state that the person making it knew the 
ownership of the property, nor any thing to that effi9Ct. On 
the 17th of August last, defendant's attorney was served with 
a declaration in this cause (a copy of which was annexed). 
The plaintiff declared against the defendant for more property 
than was mentioned or set forth in the writ of replevin. It 
appeared, ftx)m the plaintiff's opposing papers, that the writ of 
replevin was issued on the 19th of May, 1846, which was ac- 
companied by an affidavit made by James Hill in behalf of 
the plaintiff; that said plaintiff was the owner o^ and entitled 
to the possession of the property described, &a The writ 
was returned on or about the 16th of July last. The defend- 
ant was not arrested, nor any bail taken. Defendant was 
served with a summons at the time of the execution of the 
writ, which the coroner stated he believed was signed by him 
as coroner ; that the copy summons returned by him was thus 
signed. On the 26th of May last, defendant's attorney served 
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a notioe of retainer in this cause, on plaintiff's attorney. On 
the 12th of August last^ plaintiff ^s attorney filed a declaration 
in the cause ; and served a copy, with notice to plead, &c., on 
the same day, on defendant's attorney. After the filing and 
service of the declaration, plaintiff's attorney discovered that 
the declaration- on file, and the copy served, did not corre- 
spond with the writ : the variance consisted in this, that the 
writ described, among other property, "two cosset sheep," 
and the declaration reciting it " four cosset sheep." On the 
25th of August, plaintiff's attorney filed an amended declara- 
tion corresponding with the writ; and served a copy as 
amended on defendant's attorney, on the 27th of August 

It appeared, from tiie copy smnmons annexed to the mov- 
ing papers, that it was not signed by the coroner. It also 
appeared that the papers for this motion were served on the 
plaintiff's attorney, on the 22d of August last 

William Nelson, defendants counsel and attorney. 
E. Yerks, plaintiff^ s counsel, 
Charles Ga Nun, plaintiff's atU/mey, 

Bronson, Chief Justice. Appearance is a waiver of irreg- 
ularity in process to bring the defendant into court And 
besides, the notice of motion does not sufficientiy 
point to the setting aside of any thing prior *to the [*244] 
declaration : that has been amended since notice of 
this motion was given, and now all is right Ordered, that 
the motion be denied on payment of $10 costs of the same by 
tiie plaintiff which she' is hereby directed to pay. 



^^•* 



Zadogk E. Shaw agt Elliot J. Eidder. 

Cknmad can not settle a soit and oondude the dient in relation to the suligect in 
litigation, withont his consent ; bnt they may make arrangements concerning 
the progress of the caose, as the putting off of a trial and the like, without 
any special authority i^m the client (1 John. 607 ; 1 Cainesj 262.) 

Where defendant's oowud settled a suit with plaintiffs attorney, and it appeared 
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he acted in perfect good faith, but without adequate autfaority, on a mo&ii hf 
defendant for judgment as in case of nonsuit, it was granted, unless the pibiii- 
tiif stipulated to try: costs to abide erent, as the plaintiff was not in fiudi 

September Term, 1846. 

Motion by defendant for judgment as in case of nonsuit 
Defendant moved on the usual affidavit, that the cause was 
at issue, and noticed for trial at the last August circuity but 
not brought to trial, &c. Plaintifib produced a writing in op- 
position to the motion, which read as follows : (" Tille of the 
cause) This cause is hereby settled, each party paying his own 
costs. August IS, 1846. 

" Hbnry R Mygatt, phintigTs aUam^. 
" Say^ & Banes, o/counsdfor defifndarU/* 

The affidavit of William S. Sayre stated that Sayie k 
Banks were employed as counsel in this cause by defendant ; 
that in consequence of the absence of defendant's attorney, 
L. Bigelow, Esq., they had done most of the attorney's busi- 
ness after the suit was commenced, and made the brief for the 
trial, the attorney having informed them that he should have 
nothing to do in trial, be being a witness in the cause ; that 
Sayre k Banks had had possession of all the pleadings in 
the cause before joining issue. At the Chenango cirouit, a 
conversation was had, about the settlement of the suit^ with 
plaintiff's attorney; and it was then agreed, that as the 
matter was then situated, there was nothing pending be- 
tween the parties but the costs. Plaintiff's attorney made 
a proposition for settlement, which was declined by Sayie. 
Subsequently, the defendant told Sayre he presumed the 
plaintiff would settle, if he (defendant) would pay his own 
costs, and let the plaintiff have the papers which had 
been tendered, and asked the opinion of Sayre whether 
he had better do so. After considerable conversation about 
the matter, Sayre advised defendant to do it, re- 
[*245] marking *at the same time that he thought the 
defendant would succeed, but he might be mistaken. 
That he thought it would be best to settle in that way if he 
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GOtild. The defendant replied that he would do it, or words 
to that eifect Mr. Humphrey, the assignee of the plaintiff, 
was not then at Norwich (where the circuit was held), so that 
a settlement could be effected, and the defendant went away 
after his witnesses. While defendant was thus absent, Mr. 
Humphrey came, and the subject of a settlement was again 
renewed between Mr., Mygatt, plaintiff's attorney, and Mr. 
Humphrey, Mr. Bigelow, defendant's attorney, and Mr. Sayre. 
Mr. Mygatt inquired of Sayre what was the best the defend- 
ant would do. Sayre replied that he probably would or 
might be induced to pay his own coste. After a conyersation 
between plaintiff's attorney and defendant's attorney, plain- 
tiff 's attorney requested to negotiate with Mr. Sayre, and to 
see the papers which had been tendered by the defendant 
Sayre procured them firom defendant's attorney, and showed 
them to Mygatt Sayre soon after saw Bigelow, and told him 
he thought he could effect a settlement with Mygatt in a short 
time, by each party's paying his own costs, and the papers 
being delivered to plaintiff's assignee. Bigelow then walked 
away, as Sayre supposed, to await the result. In a short time 
aft«r the conversation with Bigelow, Sayre & Mygatt con- 
cluded the settlement according to the written agreement 
After the writing was drawn, Sayre went after Bigelow to 
have him sign the agreement, and, being unable to find him, 
he remarked to Mygatt that he presumed it would make no 
difference, as he, Sayre, considered himself authorized by the 
defendant to settle on those terms, and Sayre then signed the 
agreement for himself and partner. That he acted in perfect 
good faith, believing that he was authorized to do so, and that 
in his opinion it was the best thing defendant could do, and 
he had no doubt but that Bigelow would have done the same, 
if he had been found. The reason Sayre did not wait longer 
for Bigelow, was, that himself Banks and Bigelow intended- 
to return home that afternoon if this business was arranged in 
time. Sayre supposed they would get home in time to save 
defendant fipom going to court with his witnesses, if they could 
start soon. The affidavits of Mygatt and Silvester Humphrey 
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coiToborated the principal &ct8, as stated by Sajie, and 
showed that Sayre was responsible for several thousand 
dollars. The defendant^ in answer, showed by the affidavit of 
the defendant^ that he never gave his counsel (Sayre & Banks), 
or either of them, authority, or even requested them, or 

either of them, to settle the cause. On the 12th of 
[*246] August, defendant left Norwich, *where the drciiit 

was held, for the purpose of procuring the attendance 
of his witnesses, and returned on the 18th of August with his 
witnesses, and was informed by Sayre that he had settled the 
cause with plaintiff's attorney, and delivered over to him the 
deed and other papers which were the subject matter of the 
suit Defendant then informed Sayre, that he (Sayre) was 
not authorized nor requested to settle the suit, and requested 
him to restore the papers and the cause to the position he left 
them, which Sayre could not, or declined doing. On the 
same day defendant procured for his attorney a written jiotioei 
which stated in substance that Sayre was not authorized to 
settle the suit, and that the defendant disavowed and dis- 
affirmed the settlement, and would proceed to the trial of the 
cause at that circuit, and if the plaintiff declined trying it^ he 
should move for judgment as in case of nonsuit, at the next 
special term* Such notice was served on plaintiff's attorney 
on the 18th August last^ who declined to try the cause, and 
told defendant he might discharge his witnesses. The affida- 
vit of defendant's attorney stated that he never authorized or 
requested Sayre to settle the suit, and that he (defendant's 
attorney) never had any authority fix>m defendant to settle it. 

J. A. Collier, defeTidcinfa counaeL 
Levi Bigelow, defendants cUiomej/. 
H. H. Martin, plaintiff'^a counseL 
H. R Mygatt, pJmntiff^a aMomey. 

Broitson', Chief Justice. Counsel may make arrangements 
concerning the progress of the cause, as the putting off of a 
trial, and the like, without any special authority firom the 



NBW-YORK PRAOnOE REPORTa 246 

Treyis ag^t HiU. 



cHeitt (1 Jchti. 607, 1 Oaines^ 262) ; but they cannot settle the 
snit, and conclude the client in relation to the subject in liti- 
gation, without his consent. In this case the counsel acted in 
perfect good faith, but without adequate authority. The 
plaintiff must try the cause : but, tts he has not been in &ult, 
he ought not to be charged with the costs of the circuit, or of 
the motion, except in the event that the suit shall terminate 
against him. 

Ordered judgment, as in case of nonsuit, unless the plain- 
tiff stipulates to try the cause at the nextOhenango circuit 
The costs of the laist circuit and of this motion are to abide 
the event of the suit 



• Travis, Assignee, &c. agt Hill et al 

Special bail piece, reciting the action treapasa on fha eaae^ pat in, to an action 
brought by ct^pias deecribing the action as iretipctss (for aasaolting and having 
criminal conversation, kc.\ is irregular. Where plaintiff's attomej treated 
SQch a special bail piece as a nullity, and, without returning the copy 
and notioe thereof served on* him, *or advising defendant's attorney of [*247] 
the mistake, took an assignment of the bail bond to the sheriff, and 
brought an action thereon ; Tuid (although considered sharp practiceX that the 
defendant must pay the costs of the bail bond suit on settmg the same aside, 
without costs of the motion. 

September Term, 1846. 

Motion by defendant to set aside the proceedings in this 
cause, as irregular. 

This was a motion to set aside the proceedings of the plain* 
tiffin this cause, which was brought on a bail bond given in 
a suit, entitled " Supreme Court, Stephen D. Travis agt Addi- 
son Hill," for irregularity or for relief on terms. 

The only point was this : The capias in the original suit 
preceding the ac ettam clause read as follows: *4n plea of 
trespass." And the special bail piece put in by defendant, 
after giving the names of special bail, &c., read as follows : 
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" in a plea of trespass on the case." On the part of the plain- 
tiff, it appeared that on the 19th of May last, defendant, Ad- 
dison Hill, was arrested on the capias in the original snit^ and 
gave a bail bond to the sheriff to appear in the action, by put- 
ting in and perfecting special bail, according to the practice of 
the court The writ was returnable on the 6th of July, 1846, 
and was returned on or before the return day. Plaintiff's 
attorney not having received notice of the appearance of de- 
fendant in the suit, on the 22d of July last filed his declara- 
tion de bene esse, and more than twenty days having elapeed 
after the return day of the writ, and the defendant not having 
put in special bail to the a^tton^ the plaintiff took an assign- 
ment of the bail bond given to the sheriff and brought this 
action. Defendant showed that special bail was filed on the 
28d of July, and copy and notice thereof served on plaintiff's 
attorney on the 25th of July, together with notice of retainer 
of defendant's attorneys. Defendant's attorneys stated, thej 
had never received any notice firom plaintiff's attorney, relat- 
ing to the original suit, and that the copy bail piece and no- 
tice, and notice of retainer had never been returned by plain- 
tiff's attorney, and they never knew but that the proceedings 
in reference to the special bail were satis&ctory to plaintiff's 
attorney until this suit was commenced. It appeared that the 
ac etiam in the capias was for assaulting and having criminal 
conversation with the plaintiff's wife. 

E. Yeres, defendants counseL 

Yeres & Bailey, defendants aitomei/s, 

Wm. Nelson, plaintiff ^s, counsel and atiomey. 

Bronson, Chief Justice. The defendant made a mistake 
in the original action, by putting in bail in a plea of trespass 
on the case, when it should have been trespass. After receiving 

notice of bail, and without advising the defendant of 
[*248J his error, the plaintiff took an assignment of *the 

bail bond, and commenced this action. This was 
pretty sharp practice ; but still, I think the defendant must 
pay the costs in the bail bond suit on setting aside the pro- 
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oeediDgB in that actioD. No costs will be given on this motion. 
Orckredj that all of the plaintiff's proceedings in this suit be 
set aside, on defendant's paying the costs of the same, and 
putting in and perfecting bail in the original action. 



►♦^ m 



The People, eic rel Eyi Wintfield, agt The Jitdges of 
THE Court op Common Pleas of Steuben County. 

It 18 questionable whether a court of oommon pleas can acquire jurisdiction of an 
appeal cause from a justice's court) where the appeal bond served on the jus^ 
tioe is defective. 

The court of oommon pleas cannot compel a retmn bj the justice^ where these la 
a defective appeal bond served on him. 

September Term, 1846. 

Motion by ^and on behalf of William S. Mulhollon, Esq., 
a justice of the peace of thfe county of Steuben, for a writ of 
prohibition to be directed to the judges of the court of com- 
mon pleas of Steuben county. 

It appeared that an order was entered in the book of com- 
mon rules of the court of common pleas of Steuben county, on 
the 22d M'ay, 1846, in a cause entitled *' Jesse S. Bronson, ap- 
pellant, ads. Eva Winfield, appellee." " On filing affidavit 
and proof of due service of appeal papers on Wm. S. Mul- 
hollon, Esq., a justice of peace in above entitled cause, on 
motion of R. B. Van Valkenburgh, appellant's attorney, or- 
dered that said Wm. S. Mulhollon make and file a return in 
this cause within ten days after notice of this rule, or show 
cause to this court, on the first day of the next term thereof, 
why an attachment should not issue against him." At the 
June term, 1846, of the Steuben common pleas, Mulhollon, 
the justice, appeared by his counsel to show cause against 
granting the attachment. Jesse S. Bronson also appeared by 
counsel to enforce the order against the justice. On the hear- 
ing of the matter, MulhoUon produced an affidavit made by 
himself; and his counsel stated the contents thereof to the 
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court, and objected to the court entertaining the motion otr 
making any rule or order agidnst him, on the ground that no 
copy of any affidavit in the matter had been served on hinu 
The court decided that it was not necessary to serve any copy of 
affidavit, and that the counsel for Bronson might produce and 

use the original affidavit filed at the time of entering 
[*249] *the rule, which affidavit (after objection that it was 

not entitled and the objection overruled) the 'counsel 
for Bronson produced and read ; and the court decided that 
the affidavit was sufficient, and the justice must show cause. 
The counsel for the justice then produced and read an affidavit 
made by the justice, which stated, that on the 17th of October, 
1845, Bronson served upon the justice appeal papers in the 
cause of Jesse S. Bronson, appellant, ads. Eva Winfield, ap- 
pellee. After examination of the papers, the justice supposed 
they were defective, and for that reason did not make return 
thereto ; the supposed defects were, that the affidavit purported 
to set forth the proceedings in a suit in which one Eva TFtn- 
jfield was plaintiff and Jesse L. Bronson was defendant^ and 
that a judgment was rendered against the defendant for forty 
dollars and twenty -four cents damages and six dollars and three 
cents costs. Whereas, the plaintiff was known by the name 
of Evi Wirdfield and not " Eva Winfield," and the name was 
so entered and so appeared on the docket of the judgment^ 
nor was the judgment rendered for '' six dollars and three 
cents costs," but for five dollars costs and no more ; that the 
affidavit served had no allowance of appeal indorsed upon it> 
but that the bond attached to it by a pin (and not otherwise) 
had an allowance of appeal indorsed thereon, and the affidavit 
alleged, as reasons why the attachment should not issue, that 
the bond did not state truly the names of the parties to the 
suit, that it did not set forth the true amount of the judgment, 
and that no allowance of appeal was indorsed on the affidavit 
served on the justice. The matter was then argued before the 
court of common pleas, who decided that the facts shovm by 
the justice for cause were not sufficient to prevent a return 
by the justice, and that a justice of the peace had no rights 
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when papers were seryed on him in a case of appeal, to un- 
dertake to decide whether or not they were in conformity with 
the statute, but must make his return to the court, and they 
could permit them to be amended, if defective. A true copy 
of the bond was annexed to the moving papers, which stated 
the plaintiff's name to be " Eva Winfield" throughout, and 
recited the amount of the judgment ^' forty -six dollars and 
twenty-seven cents." 

W. Barnes, counsel for motion. 

Barnes & McOall, attorneys for motion. 

A. Tabor, counsd opposed. 

E. B. Van Valkenburgh, attorney cpposed. 

Bbonson, Chief Justice. It ib questionable whether the 
court of common pleas has acquired or can acquire jurisdic- 
tion until the bond is amended. Motion granted. 



»«^>^ 



♦Sfephen Van Rensselaer et aL, executors, &c. [*250] 

agt Charles Saunders. 

Oyer can only be demanded where a deed is pleaded with profert The remedy 
for want of profert, where it should be made, is a demurrer. 

Where defendant moved for judgment of rum pres^ on the g^und that the plain- 
tiffi) had not delivered oyer of the sealed indentures, on which they declared, 
pursuant to demand by defendant ; but defendant did not show that the plaih- 
tifb made profert of the indentures in the declaration; TuHdf that the court 
could not presume profert, because it might have been omitted, either improp- 
erly or upon a sufficient excuse ; and besides, it is a general rule, that the 
party who moves must make out a prima facie case before his adversaiy is 
bound to answer. 

September Term, 1846. 

Motion by defendant for judgment of nonpros. 

The defendant moved for judgment of non pros, oh the 
ground that the plaintiffs had not delivered oyer of the sealed 
indentures on which they declared, pursuant to a demand by 
the defendant. The affidavit stated that the declaration was 

Vol. II, 21 
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upon sealed indentures, and that oyer was long since demanded; 
but it was not stated that the plcdntiffs made profert of the 
indentures in the declaration. Plaintifib' counsel said, that 
was a &tal objection to the motion. 

S. Stevens, defendants counsel 

Davis, W. & Davis, defendants attorneys. 

P. Caggeb, plaintiffs^ counsel. 

R Christie, Jr., plaintiffs^ oMomey. 

Bronson, Chief Justice. Without showing that the plain- 
tifib made profert of the indentures, there is no foundation for 
the motion ; for oyer can only be demanded when a deed ia 
pleaded with profert. The remedy for want of profert, where 
it should be made, is a demurrer. We cannot presume pro- 
fert, because it may have been omitted, either improperly or 
upon a sufficient excuse ; and it is, moreover, a general rule, 
that the party who moves must make out a prima facie 
case before his adversary is bound to answer. Motion denied. 



■'►^■•^» i 



Dswrrr 0. Stephens agt George Jaoebon and Bobsbt 

Bobbins. 

Where a declanttion contains two special ooonts and two common money oounta^ 
it 18 qaestionable whether it is strictlj regular for defendant to procure an or- 
der for a general bill of particulars to the whole cause of action. There is no 
ground for a bill so far as the special counts are conoomed. (See (he mUhori- 
ties died in Ihe case.) 

Jt eeefM, that jn such a case the order should require the bill of particulan as to 

the common O0iin(9 only. 

* 

September Term, 1846. 

MonoN by defendants for judgment of nonjnvs. 

Defendants' papers sbowed that an alternative ana peremp- 
tory order had been obtained and served on plaintiff's 
[^51] attorney, requiring the plaintiff to furnish the ♦attor- 
ney for the defendants with an account in writing of 
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the particulars of his demand, for which this action was 
brought ; and that no bill of particulars had been furnished 
pursuant to such orders. 

Plainti£f's papers showed that the declaration in this cause 
contained four counts ; two special counts, for the nondelivery, 
by the defendants to the plaintiff, of a quantity of soda ash, 
and two common money counts. It was stated, that the 
plaintiff did not expect to introduce any- evidence under the 
common counts ; and supposed the orders for bill of particu- 
lars were inoperative as to the special counts ; did not furnish 
any bill under either of the orders. Plaintiff's attorney stated 
that it was his opinion that the orders for bill of particulars 
served were inoperative and void for embracing the special 
counts, those counts being themselves the bill of particulars. 
{Cfra. Pr. 2d ed. 511; ChiL Arcti. 875; 4 Gw. 200; 19 
Wend. 122.) 

D. Wright, defendants^ cownad. 
Alfred G. Jones, defendants^ attorney. 
T. Jeneins, plaintiff ^8 counsel and aUomey. 

« 

Bronson, Chief Justice. It is questionable whether the 
defendants have been strictiy regular. There was no ground 
for a bill of particulars, so far as two special counts are con- 
cerned. Bui, without settling any point of practice, I will 
make an order which will answer the purpose of both parties, 
as the plaintiff admits that he has no evidence under the com- 
mon counts. Ordered^ that the conmion counts be stricken out 
of plaintiff's declaration. 



< * ■ » » 



BoBERT Niblock agt Henry Wright, 

Omitting to entitle a declaration of a *' particular term*' of the court is an iir&> 
galarity, for which a special motion is the only remedy. (12 We/id, 293 ; id^ 
263.) Where it appears from the body of the declaration thai ihe mui was torn- 
menced before the cause of action arose^ this objection cannot be raised on de- 
murrer, where there is no term mentioned in the title of the declaration. 
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September Term, 1846. 

Motion by defendant to set aside declaration, for iire- 
gnlarity. 

The motion was made on two grounds, to wit : that the de- 
claration was not erUitled of any term of this court. Also, that 
the declaration alleged a cause of action accruing subseqveni to 
the time when the suit was commenced by the writ of re- 
plevin. The action was replevin in the detinet; the entitling 
of the declaration was as follows : " Of the term of in the year 
of our Lord one thousand eight hundred and forty-six." It 
should have been entitled of May term, 1846. The defend- 
ant was, on the 11th of April, 1846, summoned to 
[*252] answer, &c., and on the same- day the goods *&nd 
chattels were replevied from defendant Plaintiff's 
declaration complained '* that the said defendant on the first 
day of July, one thousand eight hundred and /ortystoc, at the 
city of Albany, in the county of aforesaid, received from one 
Lucas Willson a certain sloop or vessel, known as the Star, 
with her tackle, apparel and furniture, the property of him, 
the said plaintifl^" &a (the property replevied) 

R H. Northrop, defefndaniB counsel. 
Howes & Northrop, de/endanfa attorneys. 
P. Oagoer, plaintiff ^s counsel and attorney. 

Plaintiff's counsel insisted that the irregularity complained 
of— that the cause of action was laid in the body of the de- 
claration after the suit was in fact commenced — should be 
taken advantage of by demurrer. {1st Paine A Duer Pr. 422 ; 
2 Saund. 1 n 1 ; 10 John. 219.) The defendant could not be 
prejudiced by the omission of the " term." The time when 
the writ was issued might be proved. (1 P. <t D. Pr. 428 ; 
10 John. 219.) It might be otherwise, if the declaration was 
entitled of a term subsequent to that in which the writ was re- 
turnable. (12 Wend. 298.) 

Bronson, Chief Justice. If the declaration had been prop- 
erly entitled the defendant might have demurred, because the 
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snit was commenced before the cause of action arose ; bat as 
no term was mentioned, the defendant could not raise the 
question on demurrer. Omitting to entitle was an irregularity 
for which this motion was the only remedy. (12 Wefnd. 298 ; 
9 id. 263.) Motion granted with coats. 



Cornelius Eanouse, pM in error, agt John M. Martin, 

deft in error. 

It 18 irregular, to return to a writ of error MtrJooiUory proceedmga had in the 
court below with the judgment record. If interlocatoiy proceedings aro 
wanted, by plaintiff in error, to be brought up for the purpose of showing juris- 
diction in the court below, or for any other purpose, he should allege dimlna- 
tiou and send a certiorari. 

An assignment of errors, alleging special causes of error, founded on sooh in- 
teriocutory proceedings is also irregular, and must fiiU with the return. 

Where such interlocutory proceedings are returned, at the request of the plain- 
tiff in error, or his attorney, and error assigned thereon, they will be struck 
oat foiih eosla. The judgment record will istand as the proper retom, and 
plaintiff in error may haye liberty to assign errors anew. 

September Term, 1846. 

Motion by defendant in error to strike out a special as- 
signment of errors contained in a general assignment of errors 
in the cause, and a part of the return made to the writ of error 
therein. 

It , appeared on the part of the plaintiff in error in this 
cause, that the defendant in error commenced, 
*by declaration, an action of assumpsit in the court [*268] 
of common pleas of the city and county of New York, 
against Kanouse, plaintiff in error. The declaration con- 
tained four counts, in each of which the plaintiff's demand 
was stated to be one thoi^sand dollars, and the damages were 
laid at the sum of one thousand dollars ; there was no bill of 
particulars, notice, or other writing a«K>mpanying it, limiting 
or reducing the plaintiff's demand to a sum less than one 
thousand dollars. The plaintiff below being a citizen of this 
state, and the defendant below a citizen of New-Jersey, the 
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latter, at the time of entering liis appearance, duly filed a po- 
tion for the removal of the cause to the circuit court of die 
United States for the southern district of New* York. After 
the presentation of the petition, the court below received an 
affidavit from the plaintiff, stating the amount of his claim to 
be four hundred and ninety-nine dollars and fifty cents only ; 
and thereupon refused to make an order for the removal of 
the cause, and subsequently permitted the plaintiff to file an 
amended declaration, in which his claim was reduced to four 
hundred and ninety-nine dollars. The defendant below, being 
advised that, by the presentation of the petition, the jurisdic- 
tion of the court below was taken away, and that all subse- 
quent proceedings therein were coram non judice and void, 
suffered judgment to be taken against him by default On 
the first day of the session of the United States circuit court 
next after the presentation of the petition, the defendant below 
entered his appearance in the circuit court in the cause, and 
subsequently ruled the plaintiff to declare. Thereupon, Mar- 
tin, plaintiff in the court below, moved the circuit court to 
vacate the rule to declare, and for a perpetual stay of pro- 
ceedings. After argument before Mr. Justice Nelson and 
Judge Betts, the judges of the circuit court, they granted 
the motion (without costs) solely upon the ground that there 
was not on file any order of the court of common pleas for the 
removal of the cause ; but, at the same time, expressed their 
opinion, that the court of conmion pleas erred in reftising to 
make such order, and had no right to proceed therein after 
the presentation of the petition. 

On the part of the defendant in error, a copy of the writ of 
error was annexed to the moving papers, which was tested 
the l?th day of January, 1846, and returnable on the first 
Monday of May, 1846, and drawn in the usual form. A copy 
of the assignment of errors was also annexed. The special 
assignment of errors complained of) and which was included 
in the general assignment, read as follows : " There is also 
error in this, to wit, that by the record aforesaid it ap- 
[*254] pears that the judgment aforesaid, *in form aforesaid 
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given, was giTen for the said John M. Martin against the said 
Cornelius Kanouse, whereas, by the laws of the land, the said 
sause ought to have been removed to the said eircuit court of 
the United States for the southern district of New- York, and 
the said court of common pleas had no jurisdiction thereof at 
the time of giving of the said judgment'' It was shown by 
defendant in error that the return to the writ of error in this 
cause contained, in addition to the judgment record, a copy of 
the ori^nal declaration in the suit in the court of common 
pleas, the proceedings to remove the cause firom the court of 
common pleas to the United States circuit court, and the 
proceediDgs on a motion for leave to amend the. plaintiff's 
declaration in the court of common pleas. It was stated that 
the additional matters were returned by the cleric of the court 
of common pleas, at the special instance and request of An- 
drew S. Gbtt, Esq., the attorney for Kanouse in the common 
pleas, and counsel for him in the writ of error. Had not such 
recyiest been made by Garr, the clerk stated that he should 
have only returned to the writ the judgment record, as in 
ordinary casesy no bill of exceptions having been filed. 

An objection was made by defendant in error to allow the 
plaintiff in error an amendment of the assignment of errors, to 
bring up interlocutory proceedings to show a want of jurisdic- 
tion in the court of common pleas after the filing of the peti- 
tion to remove the cause ; because, the papers on this motion 
showed the non-residence of the attorney {A. S, Oarr) of the de- 
fendant beloWj and a consequent inability to appear in the state 
court, pursuant to the act of the United States, so as to entitle 
him to remove the cause. The defendant in error showed by 
.the affidavit of Peter Bently, Esq., an attorney and counselor 
of the supreme court of the state of New-Jersey, that Bently 
was well acquainted with Andrew S. Garr, Esq., who was 
also a practicing attorney of the supreme court of the state of 
New- Jersey, and had a family with whom he then resided, 
and for many years (then) last past had resided as a permanent 
resident in and inhabitant of Jersey City, in the state of New- 
Jersey, and as such inhabitant had been in the habit of Voting 
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in tiiat city and at state elections of public officers, for such 
officers, and that to enable said Garr to vote legally, it .was 
necessary that he should have been an inhabitant of that state 
at least one year prior to giving any vote for any state or county 
officers, and that to enable said Garr to practice as an attorney of 
record in the supreme court of New-Jersey, it was also noade 
necessary, by a rule of that court, that he should be an actual 
resident in the state of New-Jersey. The affidavit 
[*255] *of Martin, the defendant in eiTor, corroborated the 
fact of the residence of A. S. Garr in Jersey City, 
state of New- Jersey ; and that after the issuing of the writ of 
error in this cause, and the filing of the return thereto, Mar- 
tin made a motion in the court of common pleas, to take fix>m 
the files of that court sundry of the papers filed there by G^arr 
as attorney ; copies of which were annexed to the return, on 
the ground, amongst others, that Garr was not an attorney of 
the court in which he had filed them. The motion was 
denied by the court of common pleas (as it was understood), 
chiefly on the ground that the motion was made after the pro- 
ceeding had been removed into this court by writ of error. 
In answer to the residence of Garr, the affidavit of Andrew S. 
Garr stated that he had been more than thirty years, and was 
then a practicing attorney and counselor of this court, in which 
he was duly admitted, and of nearly all the other courts in the 
city of New-York, and had never been removed or suspended. 
He had for many years rented and occupied, and continued 
to rent and occupy a tenement in the city of New- York, and 
had been and was in the constant practice of spending the 
business hours of every day in the week in the city of New- 
York, and of dining there. In the year 1883, he took a house 
in Jersey City, in the state of New-Jersey, where his &mily 
has ever since resided ; that in so doing he never intended to 
relinquish his professional business or residence in the city of 
New- York, but on the contrary to continue the same. That 
from the first moment of his occupying the house in Jersey 
City, his usual practice had been to go from thence early in 
the morning to his office in the city of New- York, in which 
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he kept liis law library and papers, and to remain in tixe eity 
of New-Tork, exercising his profession as such attorney and 
counselor, until a late hour in the afternoon ; that during the 
hours of busiueSs he was rarely absent from his office, except 
when at the City Hall, or elsewhere in the city on business ; 
that his name, profession, and place of business in the city of 
New- York were, and for many years last past had been, regu- 
larly published in the New- York city directory ; that letters 
to him were usually directed to the city of New- York, and 
came to him through the post-office thereof at which he had a 
box, and that he had no office or place of business out of the city 
of New- York. That although, during the last thirteen years, it 
had been generally known by the members of the bar in the 
city of New- York that his dwelling house was in Jersey City, 
his right to continue to practice as an attorney of the courts of 
this state had never been questioned, except by the defendant 
in error, and was not questioned by him in the court 
below,until after he had ^obtained the judgment which [*256] 
the plaintiff in error seeks to reverse ; and that dur- 
ing all the proceedings in that court, in the original action, it 
was well known, both to the plaintiff below, and to H. C. 
Westervelt, Esq., his attorney in the cause, that his (Garr's) 
dwelling house was in Jersey City, notwithstanding which 
they recognized and treated him as attorney for the defendant, 
and served on him, as attorney, the papers and notices in the 
cause. The following authorities were cited on this point : 5 
Ves. 786, 789 ; 19 WencL 11 ; 1 Dodson, 21 ; 1 PhMps on Im. 
{Ist edit) 25 ; 2 Kent's Qm'is, 480, note (a) appendix to 1 Whea- 
ton, 26, 27, 28. 

J. M. Maktin, counsd in propria peraonou 
H. SooviL, aUomeyfoT defendant in error, 
G. R. HOWDOIS, counsel for plaintiff in error. 
J. Wallis, aitomey for plaintiff in error. 

Bbonson, Chief Justice. Nothing has been properly re- 
turned in answer to the writ of error, but the judgment record 
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in the court below. If the plaintiff in error wanted the other 
matters brought up,' he should have alleged diminution and 
sent a certiorari. All beyond the judgment record must be 
struck out ; and as the improper return was made upon the 
suggestion of the counsel for the plaintiff in error, costs of the 
motion should be allowed. The assignment of errors is founded 
upon the irregular return, and must fidl with it 

Orderedj that the return made to the writ of error by the 
court below be corrected by striking out of it every thing but 
the judgment record, and that the assignment of errors be set 
aside with ten dollars costs of the motion, to be paid by the 
plaintiff in errori who is at liberty to assign errors anew. 



John F. H. Dagbt, plaintiff in error, agt. The Oomhissionsbs 
OP THE Alms House and Bridewell of the city o( New- 
York, ex reL Mabgaret Hoeffele, defendant in error. 

A oommon law oertioraii cannot be allowed hj a dzcnit Jod^ or aoj Judge at 
ohamben. (;S^ ante, j). 136; 6 WML 98; 6 td 664; 9 id 433.) 

September Ihrm, 1846. 

Motion by defendants in error to quash a oertiorarL 

This was a case of appeal fix>m an order of filiation made 
by Garrit Gilbert and Bobert Taylor, Esqs., special justices of 
the peace, &c., in the city of New- York, to the judges of the 
court of general sessions of the peace, in and for the city and 
county of New- York. This cause was tried on the 17th of 
February, 1844:, and the court affiLrmed the order of fiUatioQ 
in all respects. 

On the 10th of February, 1844, W. Kent, Esq., circuit 
judge of the first circuit, allowed a common law cer- 
tiorari to remove the proceedings *into this court [*257J 
The return to the writ contained an affidavit of the 
attorney for plaintiff in error, giving the testimony, &c., in the 
case, and the original order of filiation and the writ of 
certiorari. 
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G. R. J. BowDOiN, defandants counaeL 
Wm. W. Campbbll, defendant^ attaniei/. 
A. Taber, plaint^^s counsel 
F. H. B. Bryan, plaintiff ^s aUomey. 

DefeDdant's counsel insisted that a common law certiorari 
could be allowed, only by the court on cause shown. (5 W&nd. 
98 ; 6 Wend. 564 ; 9 ii. 483 ; 2 Sovmrd^ 186.) Also, that no 
papers or record, showing that the general sessions obtained 
jurisdiction by appeal and made any decision therein, had 
been returned in this case. The affidavit of the attorney was 
no part of the return, and until a final decision or judgment} 
a certiorari could not be allowed. (2 R. S, 890.) 

Bronson, Chief Justice. A common law certiorari cannot 
be allowed by a judge at chambers ; and, besides, the writ in 
the present instance brings up no question which can be re- 
viewed in this form of proceeding. Ordered^ that the writ of 
certiorari allowed by the circuit judge of the first cirouit in 
this cause be and the same is hereby quashed. 



i«^«< 



John A. Campbell, plaintiff in error, agt. Edward M. Clark 
and Robert C. Clare, defendants in error. 

The senrice of an order staying fwrfher proceedings upon an ezecntioD, granted by 

a oommiasioner upon the allow^ance of a writ of error, does not operate as a 

supersedeas to discharge from custody a defendant who was arrested before 

the service of the order. (21 Wend, 287.) 
After the service of such order on the sheriff only, and he suffers the defendant 

to escape, the plaintiff is at liberty to issue a new execution. (4 Oow. 653 ; 6 

id 465.) 
A writ of error and order to stay does not stay the isBoing of a second or aliaa 

execation in such a case, unless the order to stay has been served on the aHof' 

my who issued the execution. (2 R 8. 599, g 30.) 

Sqpiember Term, 1846. 

Motion by plaintiff in error to set aside an alias ca. sa.^ 
issued against him. 



257 5BW-T0BK: PRACnCB BBPORIBL 



Campbell agt Olaik. 



The action in this cause was trei^ass. The attorneys for 
defendants in error entered up judgment against the plaintiff 
in error, June 12, 1846, and on the 15th of June, 1846, issued 
a CO. m. against plaintiff in error, to the sheriff of Niagara 
county, on which the plaintiff in error was arrested the same 
day ; after the arrest, and on the same day, a writ of error to 
this court, from the court of errors in this cause, tested the 
9th day of June, 1846, with an endorsement of allowance 
thereon, as follows : " I allow the within writ of error, and a 
proper bond, as required by law, having been executed and 
exhibited to me, I hereby order that the issuing 
[*258] *of an execution on the judgment, in said writ men- 
tioned, be stayed, if none has been issued ; and if an 
execution has been issued thereon, that all proceedings thereon 
be stayed until the judgment of the court shall be rendered on 
this writ of error. June 15, 1846. (Signed) L. H. Nicholls, 
Supreme Court Commissioner, Niagara county," was exhibited 
to the sheriff; and the attorney for plaintiff in error requested 
the sheriff to show it to the attorneys for defendants in error, 
and get their consent to have Campbell (plaintiff in error) dis- 
charged. After the sheriff had shown the wiit^ &c., to the 
attorneys for defendants in error, they declined to consent to 
the discharge of Campbell. The attorney for Campbell then 
served a notice on the sheriff of the bringing of the writ of 
error, order, &c., and the sheriff immediately thereafter, on 
the same day, discharged Campbell from arrest, and made his 
return on the ca. sa. that he had so discharged him, and filed 
the ca. sa. and return in the clerk's office. On the 22d of 
June, the attorneys for defendants in error, hearing no more 
fix>m the writ of error, and not having been served with any 
notice of the issuing of the writ, nor of bail in error or order 
staying execution, and the writ not having been filed with the 
clerk, issued an alias ca. ia., on which Campbell was the same 
day arrested by the sheriff Aftier the last arrest, Campbell's 
attorney served on the attorneys for defendants in error a no- 
tice that a writ of error had been allowed, and that a supreme 
court commissioner had granted an order staying execution. 
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That was all the pioceedings had on the writ of error. It did 
not appear that tiie writ had ever been served upon or filed 
with the clerk of this court, nor had any notice of bail in error 
been served, nor had the order staying execution been in any 
manner served. 

The attorney for plaintiff in error insisted that the sheriff, 
on being served with the order to stay proceedings, &c., could 
proceed no further with the first ca, sa. Nor could another 
execution afterwards issue. (2 R. S. 494, 6, § 29, 30.) That 
notice on the sheriff was sufficient (3 HiU^ 473, 4.) 

C. Stevens, plaintiff ^s counsel. . ^ 

G. D. La Mont, plaintiff'^s oMomey. 
M. T. fiEYNOLDS, d^endants^ counsel. 
Woods & Bowen, defendarUs^ aMomeys, 

Bronson, Chief Justice. The writ of error and order to 
stay proceedings did not supersede the capias ad saJtisfacien- 
dum on which the plaintiff had been previously arrested. (21 
Wend. 287.) And the sheriff having suffered the plaintiff to 
escape, the defendants were at liberty to issue a new execu- 
tion, as they did on the 22d of June. (4 Cow. 553 ; 6 id. 465.) 
The writ of error and order to stay did not stay the 
issuing *of the second or alias ca. sa.^ because the [*259] 
order had not been served on the defendants' atlor- 
neys. It has not been so served to this day. (2 jB. S. 597, 
§ 30.) The sheriff did not detain the plaintiff on the jail lim- 
its under the first ca. sa.; but discharged him out of custody, 
and the writ was returned. The proceedings of the defend- 
ants seem to have been regular in all respects. Motion denied, 
with $7 costs of opposing. 



^•^•* 



William D. Thompson, plaintiff in error agt. Augustin 

Valarino, defendant in error. 

Where one of two defendanta, in a judgment, brought a writ of error thereon, 
and it appeared, before the iasoing of the writ, that the other defendant 



J 

I 
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was requested bj his oo-defendant to join in the writ, which he decline^! to do ; 
and a motion was made by defendant in error to quash the writ, and an order 
was entered on the decision of the motion, that the defendant who declined 
to join appear in this court at the next special term, and join in the writ of 
error and proceedings in the cause, or be forever precluded from bringing any 
writ of eiTor on the judgment ; and at the time appointed, the defendant in 
error produced proof of the due service of a copy of such order on the defend- 
ant, who reAised to join, and on the attorneys for plaintiff in error ; and the 
defendant not having joined in the writ, an order was thereupon entered, that 
the defendant's default be entered (which Would preclude him from bringing 
any writ of error on the judgment), and thai (he costs of (he moUon le paid by 
{kspUUntyfm error. {2 R & 593, § 14.) 

Sep1ernt>er Term, 1846. 

Motion by defendant in error that one Sidney Maaon ap- 
pear and join in the writ of error in this cause, and in the 
proceedings therein, and pay the costs of the motion and pro- 
ceedings ; and, in case of his non-appearance, that his defisiult 
be entered, &c. 

At the last June special term the defendant in error made 
a motion to quash the writ of error, &a, in this cause, for irre* 
gularity, on papers which showed that the writ of error in 
the cause was prosecuted out of this court by the plaintiff in 
error, who was one of the defendants in the court bolow, for 
the purpose of removing into this court the record and pro- 
ceedings in a judgment recovered in the superior court of the 
city of New- York, by the defendant in error, against the 
plaintiff in error and Sidney Mason as co partners, in an ac- 
tion of assumpsit for $4069.26 damages and costs, on the 25th 
day of October, 1845. The writ of error was tested on the 
third Monday of October, 1845, and returnable on the first 
Monday of January, 1846. The suit in the superior court 
was brought against Sidney D. Mason and William D. Thomp- 
son as co-partners. The capiat was served on Thompson only 
and not on Mason, as it was alleged that Mason, at the time 
of the issuing and return of the cojpias^ and for a long 
[*260] time subsequent, was beyond *seas and out of the 
jurisdiction of the court. Thompson appeared and 
defended the suit, and judgment was entered up against both 
defendants. The writ of error was sued out in the name of 
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Thompson alone impleaded with Mason as plaintiff in error. 
It was alleged, that at the time the writ was issued, Mason 
was in full life, within the state, and not incapable, from in- 
sanity or otherwise, of joiping in the writ ; and that Mason 
had never been made a party to the writ of error. The bond 
given on the allowance of the writ of error was executed by 
Thompson as principal with Mason, his co-defendant in the 
court below, and another person, as sureties ; and the usual 
order granted staying proceedings on execution, &c. Defend- 
ant in error served notice of exceptions to the sufficiency, of 
the sureties in the bond, without waiving any other objection 
which he was entitled to take against the bond or either of 
the sureties, and also claimed and insisted that Sidney Mason 
was not competent bail in error, to stay the issuing of execu- 
tion, or to authorize the allowance of the wnt of error. The 
sureties subsequently justified by affidavit, which was filed. 
The writ of error was returned and filed on the 11th of April 
last. On the 6th of May the plaintiff in error filed and served 
his assignment of errors ; the only error assigned being error 
in fsict, namely, that at the time of the commencement of the 
suit upon which the judgment was rendered, he was and ever 
since had continued to be and then was consul of the Repub- 
lic of Ecuador, for the port of New-York, and not liable to 
be sued in the state courts. That no leave was ever applied 
for or obtained from this court, by or on behalf of the plaintiff 
in error, to the issuing of the writ of error or to the assign- 
ment of such error in fact ; that the contract on which the 
judgment was rendered was made by the plaintiff in error 
jointly with Sidney Mason, as partner of the commercial firm 
of Mason k Thompson, as appeared by the return to'the writ 
of error ; and that Sidney Mason was not, at the time of the 
commencement of this suit in the court below, nor had he 
been at any time since, a consul or vice consul, or liable to be 
sued by the defendant in error in any district court of the 
United States. 

On the part of the plaintiff in error, it appeared that, before 
the issuing of the writ of error, his attorneys made applica- 
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tion, in writing and verball j, to Mason, to join in the writ of 
error in this cause, which he declined to do, stating that lie 
considered tiie whole of the business with Yalarino an aflOsur 
of Mr. Thompson's, and he desired to have nothing to do 
with it ; but, if Thompson desired it, he would become one of 

his sureties on bringing the writ Thompson's affidar 
[*261] vit stated that Mason left New- York *upon a journey 

to Virginia, one day before the capias was served in 
the cause in the court below, and denied that he was beyond 
seas at the time of the commencement of the suit, or had been 
at any time since ; that he returned about two weeks after he 
left for Virginia. 

Upon these facts, Mr. Justice Jkwett, at the June special 
term, made an order as follows : *' Ordered, that Sidney Mason 
appear in this court on the first day of the next special term 
thereof, and then join in the writ of error and the proceedings 
of this cause, or be forever precluded from bringing another 
writ of error on the judgment in said cause; and in the mean 
time all ftirther proceedings on such writ to be stayed." 

The attorney for defendant in error served on Sidney Mason, 
and on the attorneys for plaintiff in error, a copy of the order 
and notice of this motion on the 20th of July last^ and gave 
notice that the papers upon which the order was founded, as 
well as tiie order itseli^ would be used on this motion. 

A. Tabeb, defendant's counseL 
Francis Griffin, de/endanfs attorney. 
G. R. J. BowDOiN, plaintiff's counseL 
Emerson & Prichard, ptatntiff's aUomeys. 

Bronson, Chief Justice. Mason having neglected to ap- 
pear and join in the writ of error, his default must be entered, 
which will preclude him from bringing any writ of error 
OD the judgment The only remaining question, which can 
at this time be considered, is, that of the costs of the motion, 
which should, I think, be paid by the plaintiff in error. (2 R 
S. 59S, § 14.) 
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( Order.) Sidney Mason having neglected to appear and join 
in the writ of error in this cause, pursuant to a rule of this 
court, with which he has been duly served, Ordered^ that his 
default be entered, and that he be forever precluded from 
bringing any writ of error on the judgment in this cause. And 
it is farther ordered that the plaintiff in error pay to the de- 
fendant in error ten dollars costs of the motion to quash the 
writ of error ; and, in de&ult of such payment^ that the writ 
of error be quashed. 



■^ ^•< 



JosiAH Whipple Jenkins agt. Joseph L. Williams. 

As between attorney or solicitor and client, the clieift has a right to have his 
bin of oosts taxed; and although he may have made a formal settlement with 
his attorney or solicitor, and have confessed judgment for the amount of the 
oosts as made out (without taxation) by his attorney or solicitor, yet, if the 
client is subsequently dissatisfied and demands a taxed bill, it is proper that 
the bill should be taxed. The client is not competent to determine how much 
ought to be allowed as taxable costs. 

*It is different, however, with cotmadfees, there the client is competent [*262] 
to Judge for himself what are proper allowances, and if he settles and 
agrees with his counsel on the amoimt^ with a full knowledge of all the &ots, 
he will be bound by it, and the court will not interfere. 

September Term, 1846. 

Motion by defendant for a perpetual stay of execution, and 
that the judgment in this cause be set aside or satisfied. 

About the first of August^ 1844, the defendant retained the 
plaintiff, as solicitor and counselor in chancery, to appear for 
him in a chancery suit. The suit was commenced in the 
month of July, 1844, by Jane Williams (the wife of defend- 
ant), by Marcus Holmes, her next friend, by filing a bill of 
complaint against the defendant before the vice-chancellor of 
the fifth circuit, to obtain a separation firom bed and board 
forever between her and the defendant, and for alimony. De- 
fendant's appearance was entered on the 6th of August, 1844. 
On the 23d day of September, 1844, the defendant's answer 

Vol. II. 22 
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to the bill of complaint was filed and served. The defence set 
up in the answer was adulter; by the complainant The canse 
was decided bj the vice-chancellor on or about the 4th of 
October, 1845, against the defendant It appeared that Thom- 
as H. Flandrau, Esq., was employed as associate counsel for 
defendant, and assisted in the management and argument of 
the cause. From the papers on this motion, which were very 
voluminous on both sides, it appeared that the chancery suit 
was of great importance, and was severely litigated by both 
parties. Flandrau stated in his affidavit, that the examination 
of witnesses conunenced about the 3d of December, 1844, and 
ended about the last of May, 1845. During that period he 
attended most of the examinations as assistant counsel with 
Jenkins, and that the examinations, according to his recol- 
lection, actually occupied over two months ; that about 120 
witnesses were examined, whose testimony amounted to about 
300 folios in length. The decree against the defendant, as 
first ordered in the cause, was for a yearly allowance to the 
complainant of $600 with costs, but was afterwards reduced 
to $400 per year and the costs, subject to certain specific quali- 
fications. 

The defendant, Williams, stated in his affidavit on this mo- 
tion, that the plaintiff, Jenkins, on or about the 20th of Octo- 
ber, 1845, informed him that a wht of ne exeat was issued 
against him in the chancery cause, and he would be arrested 
by virtue thereof unless he immediately left the state, which 
Jenkins advised him to do, and which information he believed 
to be true, and acted accordingly ; and that under the excite- 
ment of the occasion he was persuaded by Jenkins to give a 
bond and warrant of attorney to enter judgment 
[*263] upon, in favor of Jenkins against him in the ^penalty 
of $1640.52, conditioned to pay $820.26 ; as well to 
secure the costs in the chancery suit as on a settlement there- 
after to be made between him and Jenkins, should there be 
found anything due and unpaid, as also to place his personal 
property out of the reach of the complainant, and for no other 
purpose ; and that he was also persuaded to give to Thomas 
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H. Flandrau a bond and warranty of attorney in the penalty 
of $1000, conditioned to pay $500 for a similar purpose. 

It further appeared, from the aflSdavit of Williams, that he 
left this state about the 20th October, 1845, and was absent 
about six months, during which time the chancery suit was 
settled, and on his return he requested a settlement with Jen- 
kins, in regard to the costs in the chancery suit; that Jenkins 
at first put him off because he was not ready, and afterwards 
claimed that they had settled all of that matter. Williams 
then requested a taxed biU of costs, which Jenkins reftised to 
give him. 

Williams stated, that he had paid, or caused to be paid, the 
following charges in the chancery suit, viz. : 
To complainant's solicitor by order of court, 

" do do do do for alimony, 

" complainant's solicitor, $5 per week, 61 weeks, 

*' complainant's solicitor on the setlilement of the 
suit, 

*' the plaintiff (Jenkins) for his costs, Sso^ 

'' expenses on commissions, 

" Joseph D. Husbands, examiner, 

'' Huet R Boot, examiner, 

" Thomas H. Flandrau as counsel, 

'* expenses of commissions to Missouri, 
That, of the sum of $1027.48 paid plaintiff (Jenkins) as 
above stated, $400 was paid by a bill of lumber which he let 
Jenkins have during the years of 1844 and 1845 ; $100 Wil- 
liams's check, which Jenkins received the money on, $281.28 
was received by Jenkins on the sale of Williams' personal 
property, which was sold on Jenkins' and Flandrau's execu- 
tions after Williams left the state (and $285 was received by 
Flandrau on his executions out of the avails of the same sale) ; 
the remainder was stated to have been paid in small sums at 
different" times (giving the amounts and manner of payment), 
during the progress of the chancery suit ; and aU to be ap- 
plied towards Jenkins's costs in the suit ; that Jenkins claimed 
as due him on the execution in this cause $551.64 and inte- 
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rest Williams stated that he was a &rmery and never before 
this suit had any suit in chancery, and was wholly 
[^61] ignorant of what the legal and proper charges *were 
or should be for such services ; that he never had been 
ftimished with any bill of items of the costs and charges of 
his solicitor and counsel in the suit, but was informed and 
believed the amount claimed of him was unreasonable and 
excessive. Two affidavits of counselors of this court were 
produced by Williams, one of which stated that he had ex- 
amined the proceedings in the chancery suit, and in his judg- 
ment the taxable fees on the part of solicitor for the defend- 
ant, exclusive of disbursements, would amount to about the 
sum of $200, and the reasonable counsel fees in the cause 
would be $300. The other stated that he was well acquainted 
with all the proceedings in the cause, and in his judgment the 
taxable fees of the solicitor for defendant would amount to 
about the sum of $800, and that the reasonable counsel fees 
on the part of the defendant would be $500. 

On the part of Jenkins, in opposition to this motion, it ap- 
peared by the affidavit of Samuel Baldwin, Esq., that he had 
been attorney and solicitor for six years, and for three years 
past counselor in this court, and counselor in chancery ; that 
he was employed in Jenkins's office from the Sd of December, 
1844, to the 2d of April, 1846, and during most of the pro- 
gress of the chancery suit between Williams and his wife. 
That Balph Mcintosh was a student at law in Jenkins's office 
during the time. That Williams (the defendant) lived about 
three miles from Jenkins's office ; when Baldwin entered the 
office, and down to the time when the cause was argued, in 
the month of August, 1845, Williams was at Jenkins's office 
a large portion of his time in reference to the cause ; he (Bald- 
win) was engaged a number of days in taking testimony for 
Williams in the cause, and had a general knowledge of the 
proceedings therein, and had no doubt that Jenkins, Mcintosh 
and himself were severally engaged in the cause, as much as 
one-half of the time during business hours, from the time he 
entered the office down to the argument of the cause ; that 
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during that time Jenkins was so much engaged in the cause, 
that other business requiring attention was necessarily turned 
off, neglected or delayed. That soon after the decision of the 
case was known, Williams stated to him, at Jenkins's office, 
that he was utterly unable to pay the amount decreed by the 
vice-chancellor, and that he was determined to arrange his 
business, and leave the state as soon as possible, and a short 
time afterwards stated the same thing in substance to Jenkins, 
at Jenkins's office, in his (Baldwin's) presence. That Jenkins 
replied, in substance, that it would be folly for him to think of 
removing firom the state ; and mentioued as a reason, the loss and 
inconvenience to him of hastily closing up his affistirs, 
as his property *was then situated, and afl«r considera- [*266] 
bre conversation between them, Williams repeated his 
determination of arranging his business and removing &om the 
state, with the intention not to return, giving as a reason that 
he was utterly unable to pay the amount of the decree, and 
desired Jenkins to have his costs made out in the cause, that 
he might have a settlement with him and pay or secure him. 
That Jenkins soon afterwards directed Baldwin to make out a 
bill of costs in the cause, which was accordingly done ; it occu- 
pying several days to do it, as it required much labor in the 
examination of entries and papers, and at that time Baldwin 
was a taxing officer of this court, and had done considerable 
of that kind of business. The bill was made out with much 
care, and did not contain any counsel fees or other fees not 
provided for by the fee bill, as he (Baldwin) believed. The 
amount of the bill, when finished, amounted to $720.26. Soon 
after the bill was completed, Williams called at the office of 
Jenkins, and it being presented to him, it was examined, ex- 
plained and conversed about between Williams and Jenkins, 
and it was believed to be well understood by Williams. It 
was then talked about, between Williams and Jenkins, as to 
what amount Jenkins ought to be allowed for counsel fees and 
services rendered in the cause, not included in the bill of costs; 
in which Jenkins, after contending for a larger sum and Wil- 
liams against allowing it, finally agreed to take, and Williams 
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agreed to allow the sum of $500. That JeukiDS bad at that 
time spent considerable time and labor in arranging the busi- 
ness of Williams to enable him to remove from the state, and 
about some considerable other business connected with such 
removal, and the sale of his real estate, bank stock, and some 
other property then remaming to be sold, and the sum of $100 
was finally agreed upon between Williams and Jenkins for 
such service, as a proper remuneration to Jenkins. The 
amount of Williams's account, which was for lumber, timber, 
and money furnished Jenkins by Williams, was then examined 
and talked over, and ascertained, from the bills, memorandums 
and evidences thereof produced, to be, and which was mutu- 
ally agreed upon between Jenkins and Williams, the sum of 
$500. Baldwin then added together the sums agreed to be 
allowed Jenkins, and took there&om the sum of $500, the 
amount agreed to be allowed Williams, which left a balance 
due Jenkins of $820.26, and which was then mutually agreed 
upon as the balance due from Williams to Jenkins. Baldwin 
stated that the settlement was made in a &ir and considerate 
way and manner, and, as he believed, according to the true 
\ intention and understanding of Jenkins and Wil- 
[*266] liams. Baldwin was then directed to draw up *a bond 
and warrant of attorney to Jenkins for the entry of 
judgment for the balance found due to Jenkins, which were then 
duly executed and delivered by Williams, Baldwin being the 
subscribing witness. Baldwin stated that he had repeatedly 
heard Williams express his entire satisfaction with the manner 
of conducting and managing the suit by his counsel ; and 
that, whatever might be the result of the litigation, he should 
be satisfied that everything had been done in his behalf that 
could be. 

Jenkins's affidavit corroborated the ikcts of the settlement 
between him and Williams, as stated by Baldwin, and entered 
very minutely into all the proceedings had in the chancery 
suit. That since the settlement with Williams, he had re- 
ceived $281.28, which was endorsed on the execction after the 
sale of Williams's personal property. Jenkins also stated how 
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and in what manner he did dispose of all the money, &c., he 
had received of Williams from time to time, which went to 
make up the sum of $1027.48 stated by Williamfl to have been 
paid on and towards his costs in the chancery suit ; $500 was 
allowed on the settlement as stated by Baldwin, $281.28 
received on the execution, and the remainder expended dur- 
ing the progress of the suit for disbursements in the suit, and 
for the benefit of Williams in carrying on the suit, giving 
particulars. Jenkins stated that, from the importance of the 
case, as well as the great anxiety of Williams on the subject, 
he was induced to attend to the suit in preference to any other 
business, and to bestow his time freely in search of evidence 
and ascertaining the evidence to be given ; that he devoted 
his most unremitted attention and his best energies to the de- 
fence of the suit, and believed that $500 was not an adequate 
compensation for his service in the cause, from its conmience- 
ment to the decision of it by the vice-chancellor, over and 
above the services chargeable in a taxed bill of costs against 
his client Jenkins stated that he did not know nor had he 
heard, on or about the 20th of October, 1845, that a writ of 
ne exeat had been issued against Williams, nor did he know 
that any such writ had been issued, until after Williams had 
left the state. That he never, in any manner whatever, at 
any time, advised Williams to leave this state, and denied 
that there was any agreement or understanding between him 
and Williams ; that when Williams returned to this state, or 
at any other time, he and Williams would have a frdl and just 
settlement of their dealings, and ascertain how much, if any- 
thing, would be due Mm under the judgment, or anything of 
like effect ; but upon the confession of the judgment by Wil- 
liams, the settlement was full and final, and, as he had no 
doubt, was so understood by Williams. After the 
return of Williams to this state, *he called on Jenk- [*267] 
ins and wanted to settle with him ; Jenkins, suppos- 
ing he wanted to pay the amount duQ on the judgment, directed 
his clerk to make out the amount, and soon afterwards a 
statement of it was handed to Williams, who, without making 
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any objections or intimating that anything was wanting took 
the statement away, and in a few days called on Jenkins and 
threatened him with a litigation in regard to the judgment, 
and demanded a 'taxed bill of costs in the chancery suit. Jen- 
kins stated that, on perceiving the disposition of Williams to 
get up a litigation with him, he paid but little attention to his 
request for a biU of costs, although he would willingly have 
made out such bill for the satisfaction of Williams, had he 
called for it in a friendly manner. When Williams demanded 
the bill of costs (which was in June last), he for the first time 
claimed that he had never had any settlement with Jenkins. 

Thomas H. Flandrau stated, that he was counsel with Jen- 
kins in the chancery suit against Williams, and attended most 
of the examinations with Jenkins as assistant counsel, which 
actually (X)cupied over two months ; that, from his knowledge 
of the proceedings, he believed that, in preparing for the ex- 
aminations and attending them, at least one half of Jenkins's 
time, during six months, was fully occupied ; that he well 
knew the labor and services bestowed by Jenkins and his 
clerks in the chancery suit, and that over and above the tax- 
able services, as between solicitor and dient, he believed that 
$500 would not be an adequate counsel fee to compensate 
Jenkins for his services in the cause. Flandrau stated that it 
was not true that he ever received from Williams the sum of 
$520, as collected on his execution by the sheriff on the judg- 
ment against Williams, mentioned in Williams's affidavit; 
that the only amount received was $285 in his &vor. 

Jenkins produced the affidavits of two other counselors, 
who were acquainted with the proceedings in the chancery 
suit, who severally stated that, in their opinion, $500, over 
and above the taxable costs in the cause, was no more than a 
reasonable compensation to Jenkins for his services as counsel 
in the cause. 

T. C. Clark, defendam£s counsel 

E. J. EiCHARDSON, de/endanh aUomey. 

S. Stevens, pkuntiff^s counsel 

J. Whipple Jenkins, aUomey in pro. per. 
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Bronson, Chief Justice. As to the $500 counsel fee in the 
cliancerj suit, and the $100 for other business, the defendant 
was competent to judge for himself what were proper allow- 
ances ; and having settled and agreed on the amounts, with a 
fall knowledge of all the &cts, there is no ground on which 
the court can refer it to the vice chancellor, or any one else, 
to say what were the proper sums to be paid for those 
services. 

*But, in relation to the sum which was allowed on [*268] 
the settlement as for taxable costs, the case is different. 
The defendant was not competent to determine how much 
ought to be allowed. He undoubtedly acted upon the plain- 
tiff's statement, that the charges made were taxable costs ; and, 
without intending to intimate that there has been anything 
wrong on the part of the plaintiff we think it piroper that the 
bill should be taxed. 

Ordered^ that all proceedings on the judgment and execu- 
tion in this cause be stayed, until the plaintiff shall have 
caxised his bill of costs, as solicitor for the defendant in a suit 
brought against the defendant in the court of chancery, by 
his wife, Jane Williams, to be taxed, upon due notice to the 
defendant's attorney on this motion. And in case the bill 
shall be taxed at less than the sum of $720.26, it is fariker 
ordered^ that the difference be credited and allowed to the de- 
fendant on the judgment and execution in this cause. 



Frederick A. Stow agt. Sidney Smith. 
The same agt. Caleb Wright. 

Where plaintiff's attorney issued an execution with an inoorrect indorsement on 
it and subsequently made the correction, by directioDS to the sherifi^ before 
papers for a motion to set aside the execution had been atrved^ although the 
motion papers were prepared before such correction ; aqd it appeared, after 
the service of the papers on the plaintiff's attorney, he notified defendant's 
attorneys of the correction and requested the motion to be withdrawn, which 
was declined, unless defendant's costs were paid ; heikLf that defendant was 
not entitled to costs of the motion. 
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SepteTnber Term, 1846. 

Motion by defendant to set aside an execfation iasaed in 
the second canse, or to correct the indorsement on it according 
to statute. 

It appeared that the plaintiff recovered judgment by de- 
&ult in both the above causes. In the first cause, on two 
promissory , notes, signed by. defendant, Smith, as maker, 
one of which was indorsed by the defendant, Wright, and 
the other indorsed by another person and not indorsed by 
Wright. And in the second cause, on the same promissory 
note, which was indorsed by Wright and made by Smith, 
against Wright, as indorser. Plaintiff's attorney issued exe- 
cutions to the sheriff, and indorsed on them to levy the foil 
amount of the judgment in each cause. 

Defendant's attorneys, on learning the £act, prepared the 
papers for this motion, on the 24th of August last, but which 
were not perfected until the 25th of August, which papers 
alleged that the amount of the note, and the same note upon 
which judgment was rendered against Wright^ 
[*269] *was also included in the judgment against Smith ; 
and claimed that, under the statute, nothing but the 
amount of the disbursements in the suit against Wright could 
be collected on the execution against hinu 

Plaintiff's attorney, in opposition to the motion, stated that 
when the executions were issued he was unable to give atten- 
tion fully to business, and a direction to collect^ accc^rding to 
the statute in such case, was inadvertently omitted. That on 
or about the 24th of August he saw the deputy sheriff who 
had the executions, and informed him that, if the execution 
against Smith was paid, he need only collect the disburse- 
ments of suit in the other, and would send him written direc- 
tions in relation thereto, and accordingly on the 25th of 
August he sent such directions to the deputy sheriff to collect 
on the execution against Wright, $6.60 only* being the dis- 
bursements in case the Smith execution was paid. 

On the 26th of August the papers for this motion were 
served on plaintiff's attorney. On the Slst of August plain- 
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tiff's attorney sent a letter to defendant's attorneys, stating the 
feet of the directions given to the deputy sheriff on the 24th 
and 25th of August, and requested them to withdraw the 
motion, which the defendant's attorneys in answer declined to 
do unless their costs were paid. 

• 

D. Wright, defendants counsel. 

Beach & Bockes, defendants attomet/s. 

J. A. Millard, plaintiff ^s counsel and attorney. 

Bronson, Chief Justice, The indorsement on the execu- 
tion was corrected before the papers for this motion were 
served, and all is now right. Although the correction was 
not made until the papers had been prepared, I think it is not 
a case for giving the defendants costs of the motion. Motion 
denied. 



American Print Works agt. Mayor, &a, of New- York. 

TAXATION or oofiia 

September Term, 1846, 

Motion by both parties on appeal respectively from taxa- 
tion of costs. 

Judgment for the defendants was rendered respectively in 
the above cause, and in thirty-six other causes, in the superior 
court of the city of New-York, on the 1st of May, 1848, for 
costs in each cauae. These judgments were entered in pur- 
suance of a stipulation, entered into to make the decision of 
the thirty-seven causes dependent upon the decision of the 
case of Amos Lawrence and others against the same, defendants 
likewise entered in the superior court, and upon which a writ 
of error was brought to the supreme court and subse- 
quently carried to the court *of errors. The ques- [*270] 
tions being the same in the thirty-seven causes as in 
the Lawrence case. The stipulation provided that either 
party should be at liberty to enter up judgment in the supreme 
court by a common rule, upon the stipulation, in accordance 
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with the judgment of the court, to be made in the Lawrenoe 
case ; but if a writ of error should be brought by either party 
upon the judgment of the supreme court, in the Lawrence 
case, no proceedings should be had upon the judgment in the 
supreme court in the thirty -seven causes, until the decision of 
the court of errors in the Lawrence case. 

The judgment of the saperior court, in the Lawrence case, 
having been affirmed by the supreme court and the court of 
errors, the attorney for defendants in the thirty-seven causes 
claimed the right to enter up judgment in tlus court, on the 
stipulation, and made out a bill of costs in the above entitled 
cause (one of the thirty -seven) as follows : 

" Atty. and counsel retaining fee, • $8 00 
Deducted on |8. Dr. writ of error, $1.50 ; 2 oo- 

tazation. pies, $1.50, . . . • 8 00 

2. Dr. assignment of error, $1 ; 2 

copies, $1, .... 2 00 
2, Dr. joinder in error,' $1; 2 co- 



^x^«, ^x, . . . . • 

Dr. costs, $1 ; copy to serve, $0.50, 


150 


Notice of taxing and service, • 


060 


Taxation and attendance, 


76 


Drg. judgment record, • 


800 


Judge signing same, • • 


013 


Clerk filing record, • • 


100 


Affidavit of disbursements, • 


063 


•18 8 transcripts, .19; postage, «10; 




dockg., .15, ... 


048 


.86 Dr. execution, $1 ; notice on 




same .25, .... 


126 


.18 SheriflF entg., 13 ; clerk entg., w, . 


26 


Clerk entg. satisfaction, . 


13 



$24 63 
7 61 

Taxed at $17 12 
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Add interest on judgment of superior court up to time of 
taxation." 

Plaintiff's attorney alleged, that judgment in the aboye 
cause was never removed by writ of error to the supreme 
court ; that no writ of error was ever drawn or issued 
on behalf of the plaintiffs ; that no ^assignment of f *271} 
errors was ever drawn, filed or served, and no joinder 
in error was served ; and that the cause had never existed 
in the supreme court 

The clerk of defendants' attorney made affidavit, that a writ 
of error, assignment of error and joinder in error were drawn, 
in the above cause, before the costs were noticed for taxation ; 
and that forms of judgment records had been printed to be 
used in the thirty-seven causes in the supreme court, on the 
part of the defendants. 

Plaintiff's attorney, on the taxation, objected : 1st, That no 
writ of error had ever been brought upon the judgment be- 
tween the above parties in the superior* court; no such cause 
as above ientitled had ever existed in the supreme court, and 
that no costs should be taxed. 2d, That the charge of a coun- 
sel retaining fee was erroneous, there being no issue of fact 
or law. 8d, Affidavit of disbursements was unnecessary. All 
of which objections the taxing officer overruled. 

Defendants' attorney alleged, as ground of his appeal, that 
the following items were disallowed and stricken out by the 
taxing officer, to wit : 

Dr. writ of error, $1.60 ; 2 copies, $1.50, . $8 00 

Dr. assignment of error, $1 ; 2 copies, $1, . 2 00 

• Dr. joinder in error, $1 ; 2 copies, $1, • 2 00 

James Edwards, plmniiff^s counsel. 
W. W. Yan Wagenen, plmnt^^s attorney 
G. R J. BoWDOlN, defendants^ counsel 
J. T. Bbady, d^endants^ attorney. 

Bronson, Chief Justice. Both parties have appealed firom 
the taxation ; the defendants in error, because some of their 
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charges were disallowed by the taxing officer ; and the plun- 
tiffs in error, because the officer allowed too much. I think 
the defendants in error have no ground for complaint If 
they drew writ of error, assignment and joinder in error, thej 
were, under the circumstances, useless papers, and the charges 
for them were properly disallowed. 

The counsel fee of $5 was improperly allowed to the de- 
fendants in error, for the reason that no issue of law or bxA 
had been joined in this court From the nature of the case 
there could be no disbursements, and the 63 cents flowed for 
an affidavit of disbursements should also be stricken out 

On this appeal from taxation, the question, whether the de- 
fendants have the right and ought to be allowed to enter a 
judgment in this court, does not arise. Ordered^ that the ap- 
peal of the defendants in error be dismissed; and on the 
appeal of the plainti£& in error it is ordered that $5.68 be de- 
ducted from tl^e bill as taxed. 



^^•^^ 



[*272] * VoLNEY Spauldino d al. agt Gustavus Shepabd. 

In an action of debt upon mjttdgmeni in repleok^ the defendant may be held to 
bail as a matter of ooorae, without any special order for that pnxpoeei {Set 
2R &,2ded^p. 2*70, § 8, Sub, 1.) 

S&ptemher Term, 1846. 

Motion by defendant to vacate an order holding defendant 
to bail. 

The papers showed that this suit was commenced bj capias 
against the defendant to answer the plaintiff in a plea of debt, 
upon a judgment awarded to the plaintiffs, at the circuit court 
of the county of Lenawee in the state of Michigan, in an action 
of replevin brought by the defendant against the plaintifi. 

The affidavit upon which the defendant was held to bail in 
this suit was made by the attorney for the plaintiJB&, which 
recited the &ct (from an exemplification of the judgment 
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Teoord) of the replevin suit in Michigan, upon which affidavit 
an order was made to hold defendant to bail by Judge Dayton, 
circuit judge of the eighth circuit It appeared that the de- 
fendant was a person having a femUy, a houaeholder, and a 
permanent resident of the village of Springville Erie county, 
N. Y. 

M. T. Eeynolds,, defendants cawnaeL 
B. GerIieain, defendants atU/mey. 
P. GAGtOt^B^ phmiiffs^ counsel, 
H. Gardner, plaintiffs^ attorney. 

Bronson, Chief Justice. Denied the motion with costs, on 
the ground that the plainti£& had a right to hold the defend- 
ant to bail under the statute, without an order. (2 R. aS, 2d ed.^ 
p. 270, § 8, Sub. 1.) 



Moses D. Gale and Adeua his wife agt. Archibald 

McAllister. 

JFbds and circumsianceSj for an order to hold defendant to bail, should be fuQyf 
partiadarly and poaitivdy stated in the affidavit {See 1 HxU^ 153 ; 1 Howard, 
261 ; 2 td 27, 110.) 

September Terniy 1846. 

Motion by defendant to vacate an order holding defendant 
to bail. 

It appeared that this suit was an action for slander, com- 
menced by capias, upon which was an order, endorsed by 
a supreme court commissioner, to hold the defendant to bail in 
the sum of $500. A copy of the affidavit upon which the or- 
der was granted was not annexed to the papers ; but the 
defendant's attorney in his affidavit stated the objectionable 
parts of it, as follows : " That the action is for an alleged 
slander, and the said Gale in his said affidavit first described 
the defendant as a merchant in Albion (which he is and in 
good standing), and this deponent further says that the said 
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Gale in his affidavit, after stating the alleged slander, proceeds 
to show a special cause for holding the defendant 
[*278] to bail, as follows, *to wit :" " And deponent further 
says that he is informed and yerilj believes to be 
true, that said McAllister is worth little or no property, that 
the firm of Benedict & Tompkins, or Benedict & Wilharas, 
with whom said McAllister is reputed to be in partnership, 
failed last winter. Deponent further says, that he has had 
several conversations with said McAllister last &11 and previ- 
ous thereto, in which the said McAllister declared that if he 
failed in business he would put his property out of the reach 
of his creditors ; that he would hold out to his creditors that 
he had failed, while he would have his money and property 
so fixed in a secret way that it could not be discovered by his 
creditors, and that he would dispose of himself so as to keep 
out of danger. Deponent has further been informed and be- 
lieves to be true, that the said McAllister is arranging his 
business matters with the intention of leaving this state for 
the west, to reside there, and deponent verily believes that 
unless he is held to bail he will be in danger of losing the 
damages which deponent may obtain in an action for slan- 
der." Defendant's attorney stated that the above was all that 
was stated in the affidavit besides the alleged slander, to make 
a special cause for holding defendant to bail. 

C. M. Jenkins, defendants counsel. 

W. R. McAllister, defendants atUxmey. 

A. Taber, plaintiffs^ counsel 

H. D. Tucker, plaintiffs' attorney. 

Defendant's counsel cited 7 HiU^ 153; 1 Howard^ 251 ; 2 it 
27, 110. 

Bronson, Chief Justice. Held, that the affidavit upon 
which the defendant was held to bail was insufficient, and, 
Ordered^ that the order to hold to bail be vacated, and that the 
bail bond be delivered up and canceled. 
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John Constantine agt. John S. Van Winkle. 

On a motion for re-taxation of costs, the moving party should show affinnatively, 
by affidavit^ how the bill was taxed, and what items were objected to, befiire 
the taxing officer. {See 1 Howard^ 136.) 

September Term, 1846. 

Motion by plaintiff for re-taxation of cost& 

The plaintiff moved for re-taxation of costs in this cause, 
but did not produce any affidavit stating the objections before 
the taxing officer, or how the bill was taxed. 

E. Sandford, plairUiff'^s counsel, 
Sandfords & Porter, plaintiff's atiomeya. 
M. T. Reynolds, defendants counsel* 
A. H. Wallis, defendant's attorney. 

Bronson, Chief Justice. Denied the motion with costs, on 
the ground that the moving party did not produce an affida- 
vit showing how the bill of costs waa taxed, before the taxing 
officer. 



♦Samuel T. Atwater and Emanuel Rudbn agt [*274] 
Ezra Williams imp'd with Amos S. Hutchin- 
son and Avery M. Campbell. 

Where moving papers were alleged to have been wrongly entitled, and the op- 
posing papers, which showed the defect in the entitling, were entitled in the 
same waj ; hdd, that the oppoemg papers could not be used to found sudh aa 
objection upon. 

September Term, 1846. 

Motion by defendant, Williams, that plaintifb file security 
for costs. 

Defendant, Williams, had obtained and served an order, 
that plaintiffs file security for costs, or show cause, &c. ; ana 
moved upon the papers upon which the alternative order was 

Vol. II. 23 



274 NBW-YORK PRA.OTIOK REPORTS. 



Newkirk agt Steen. 



obtained, entitled as above. Plaintiff' affidavit to oppose the 
motion was entitled in the same way. 

D. Wright, defendants^ counsel. 
J. B. Lathrop, defendant^ cUiamey. 
N. Hill, Jr., plaintiffs^ counsel, ^ 
W. H. Grben, plaintiffs^ attorney. 

Plaintiff' counsel insisted that the affidavit, on which the 
Older to file security or show cause, &c., was granted, was 
wrongly entitled, and could not be read ; for the reason that 
the plaintifl^' affidavits showed that Campbell, one of the per 
sons named as impleaded, was dead, and therefore his name 
should not appear in the title of the cause. 

Defendants' counsel insisted, first, that the objection was 
not well taken. Second, that plaintiff' affidavits could not be 
used to prove the death of Campbell, as they were entitled in 
the same way. 

Bronson, Chief Justice. Held, that plainti£&' affidavit, 
thus entitled, could not be used to found such an objection 
upon. Motion granted. 



■^■^•^ »i 



r Elizabeth Nbweirk agt Jaoob Steen. 

Where plaintiff brought ejectmeDt for a dower right against the landlord, and 
was nonsuited on the trial, and judgment for costs entered, and subsequentij 
brought the same action for the same premises against the tenant, the costs 
not haying been paid in the suit against the landlord, and on motion by the 
landlord he was permitted to come in and defend the suit brought against the 
tenant, 9eparaie and akne^ and if plaintiff obtained judgment against the ten- 
ant, proceedings thereon were to be stayed until the determination of the suit 
between the plaintiff and the landlord. And all proceedings on the part of the 
plaintiff againsc the landlord were ordered to be stayed until the costs of the 
former suit were paid ; the landlord to admit on the trial that he was in poa- 
aeasion of the premises at the time of the commencement of the suit against 
the tenant 

September Term, 1846. 

MoTlOK OD the part of Oarret C. Newkirk for leave to come 
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in and defend an action of ejectment in the place of defend- 
ant, Steen. 

Plaintiff brought ejectment for a dower right against de- 
fendant for one-third of 150 acres of land. Defend- 
ant was tenant to Garret C. Newkirk, and *was in [*275] 
possession of all the premises in question except about 
twenty acres, which was in possession of G-arret G. New- 
kirk. 

Plaintiff had previously brought ejectment against Garret 
C. Newkirk, for her dower in the same premises ; and, failing 
upon the trial to make out a right to recover, was nonsuited, 
and a judgment had been entered against her thereon. She 
bad not paid the costs of that suit. 

G^a^ret C. Newkirk, the landlord, moved to be allowed to 
come in and defend this suit, Steen, the tenant, revising to 
defend ; also that all proceedings on the part of the plaintiff 
be stayed until the costs of the first suit were paid. 

Garret C. Newkirk claimed the premises in question in fee. 

D. Wright, counaelfor G. G. Newkirk. 
H. & F. Fish, aUomeyefor O. C. Newkirk. 
D. McMartin, plainiiff^s counsel 
G. Yost, plaintiff ^s attorney. 

Bronsok, Chief Justice. Ordered, that the landlord be 
allowed to come in and defend separately and alone. That if 
plaintiff obtained judgment against Steen, proceedings thereon 
to be stayed, until the determination of the suit between 
plaintiff and Garret C. Newkirk, and that all proceedings on 
the part of the plaintiff against Garret 0. Newkirk be stayed 
until the costs of the former suit were paid, and that on the 
trial of the cause, Ghmret C. Newkirk admit that he was in 
possession of the premises at the time this suit was commenced. 
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William Gbitfino agt John R. Thurman. 

It is not neoesaary to state, in an ai&dayit for judgment as in case of nouMd^ 
whai (hecoHue of action, ia. 

September Tenn, 1846. 

Motion by defendant for judgment as in case of nonsuit 
' Defendant moved for judgment as in case of nonsuit, after 
stipulation, upon an affidavit which did not state what the 
cause of action was, but was in the usual form, showing that 
issue was joined, &c., and that the cause was not noticed for 
trial, nor tried in pursuance of the stipulation. 

H. B. NoBTHUP, defendanCs counsel andaHamey. 
E. H. BoSEKRANS, phinUff^s counael and cUiomey. 

Plaintiff's counsel insisted that the affidavit was insuffi- 
cient; it should have stated the cause of action ; it might be 
that the action was replevin, in which case defendant could 
not move for judgment as in case of nonsuit 

Bbokson, Chief Justice. Held, the affidavit was sufficient^ 
and there being no excuse shown, the motion was granted. 



[*276] *Bknjamin Cla]pp agt Alden S. Stevens. 

A motion to change the venae wilt be denied with costs, where it appears that 
the defendant's de&ult has been entered for not pleading. (Sea onfa^ p, 134.) 

September Term, 1846. 

Motion by defendant to change the venue. 

Defendant moved to change the venue from New- York to 
Wyoming. 

Plaintiff showed that defendant's default had been entered 
in the cause for not pleading. It appeared from the papers 
that the defitult was entered on the 7th of July last, and that 
the papers for this niotion were served on the 2d of July last 
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J. H. Ck)LLl£R, defendant 8 counseL 
M. Fabnham, defendant's atiamey. 
A. Taber, plaintiff's counsel. 
Tucker & James, plaintiff^s aUamet/a, 

Bbonsok, Chief Justice. Denied the motion with oosts, on 
the ground that defendant's default had been entered. 



George S. Brown agt. John Sets. 

It 18 not neceaaary to show, in an affidavit fbr motion to change vonne, or ibr a 
commission^ that the advice of counsel, as to the materiality of the witnesses, was 
given after the defendant had stated his case, and disclosed what he expected 
to prove, Ac (T?ie case of Lansing agt. MUMes^ 1 Howard^ 248, werrrdoi,) 

September Term, 1846. 

Motion by defendant to change the venue, and for com- 
missions. 

Plaintiffs counsel objected to the sufficiency of defendant's 
affidavit, for the reason that it did not show that the advice 
of counsel, as to the materiality of the witnesses, was given 
after the defendant had stated his case and disclojaed what lie 
expected to prove, &c (He cited 1 Bmoardj 248.) 

That part of defendant's affidavit which embraced the ob- 
jection read as follows: "And this deponent further says, 
that John Dikeman, of the city of Brooklyn, in the said county 
of Kings, is this deponent's counsel in this cause ; that this de- 
ponent has fully and fairly stated his case in this cause to his 
said counsel, and that he, the deponent, has a good and sub- 
stantial defence on the merits in this cause, as he is advised 
by his said counsel and verily believes. And deponent fur- 
ther says (naming the witnesses) are each and every of them 
material witnesses for this deponent to his defence in this 
cause, as he is advised by his said counsel and verily believes ; 
that this deponent hath disclosed to his said counsel the facts 
which he expects to be able to prove by each and every of his 
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— *■ — 

said witnesses, and that, without the benefit of the testimony 
of each and every of the said witnesses, he, the deponent, can- 
not safely proceed to the trial of this cause, as he is also ad- 
vised by his said counsel and verily believes to be true." 

[*277] *G. E. J. BowDonsr, defendants counsel 
J. DiKEMAN, defendants attorney. 
H. B. NoRTHUP, plaintiff ^s counsel and attorney. 

Bronson, Chief Justice. Held, that the affidavit was suf- 
ficient in substance, and fairly imported that the advice was 
given at the proper time. 



■< •♦^ »i 



Hiram Bogers agt John W. Latsok; 

Whete defendant seeks to be let in to defend a suit, where an inquest hm been 
taken against him, and judgment entered, execution issued, and levy made, 
and It appears the plaintiff has been regular, he must show a good aooiue. 

Where defendant stated he left his plaoe of residence in great haste, for a long 
journey, a few days previous to the circuit, and inadvertently omitted to re- 
quest his attorney to employ counsel— at the plaoe where the circuit was held — 
to defend the suit; Tidd, insufficient, although he had filed and served an 
affidavit of meiitSi and swore to merits on the motion; the motion ww dmicd 
ioilhcoeis. 

Septernher Term, 1846. 

Motion by defendant to set aside verdict, or for leave to 
come in and defend. 

The cause was noticed for trial and inquest, for the Herki- 
mer circuit, the first Monday of April last Defendant 
resided in the city of New- York ; plaintiflF resided in Herki- 
mer county, where the venue was laid. Action, trespass de 
bonis asporiaiis, for taking timber, logs and lumber. Defend- 
ant filed and served an affidavit of merits. On the last day 
of the circuit, or the last but one, the cause was called on the 
calendar by the circuit judge ; and no one appearing for the 
defendant, plaintiff took an inquest, and entered judgment 
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upon the verdict, on the 9th day of April, for $321.90. The 
verdict was for $259.52. Defendant alleged that that amount 
was over $100 more than the value of the property alleged to 
have been taken. Plaintiff's papers contained a full and par- 
ticular statement of the whole claim ; and alleged the verdict 
was for the just amount due. Costs were taxed on notice to 
defendant's attorney. Execution issued and levy made. 

Defendant stated his execution to be let in to defend, as 
follows : " that for some time prior to the 8rd of April last, 
deponent had contemplated leaving the city of New- York for 
St. Louis and other places beyond there, upon urgent business ; 
that though he had contemplated leaving the city, his depart- 
ure at the time he did leave was unexpected ; that on the 
third day of April last, this deponent left the city of New- 
York and went to the state of Missouri, and did not return 
until the fourth or fifth day of June instant (1846) ; that be- 
fore leaving, deponent intended, through his attorney, who 
resides in the city of New-York, to have employed counsel 
in Herkimer county, to have defended the suit ; but, 
in his haste in leaving *the city of New- York for the [*278] 
west, he inadvertently omitted to leave instructions 
with his said attorney; that, in consequence thereof no one 
appeared on behalf of this deponent at the trial of said 
cause." Defendant swore to merits in the same affidavit. 

B. S. Capron, defendants counsel. 

C. C. Marsh, defendanCs aUomey. 
P. Caqoer, plmntiff^s counsel 
Bentok & Barrett, plamiiff^s attorneys. 

Bronson, Chief Justice. Held, that the defendant's excuse 
was insufficient ; no wrong had been done by the judgment 
Motion denied with costs. 
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Edgab Bbodhead e< al agt. Henry Stanton and William 

P. Stanton. 

One defendant, served with declaration, may move for a change of venae as to 
him, where the 6ther defendant was not served ; although the last mentioned de- 
fendant may have been served before the motion was made. 

The same formality is required, in an affidavit to oppose the motion, as is req[CDred 
in making a motion to change the venue. 

September Term, 1846. 

Motion by William P. Stanton to change the venue. 

William P. Stanton, one of the defendants, moved to change 
the venue fix>m the- city and county of New- York to the 
county of Monroe ; Henry Stanton, the other defendant, not 
}iaving been served with a copy declaration at the time the 
motion was noticed. The action was assumpsit for a bill of 
goods and merchandise, sold and delivered by the plaintiff to 
the defendants in the city of New-York. 

Plaintiff alleged, that the defence in the suit was limited to 
the question of the quality of a barrel of winter sperm oil, 
and did not extend to an}^ other articles of the goods sold, or 
to any other question in the cause. PlaintiiO^' counsel ob- 
jected to the motion : that one defendant could not move to 
change the venue ; that all the defendants should join in the 
motion. 

An objection was taken by defendants' counsel to the suf- 
ficiency of the plaintiffs' (opposing) affidavit, to wit : that it 
did not state that plaintiff had fully and fairly stated the case 
to his counsel, &c., and had iully and &irly disclosed the &ct8 
and circumstances which he expected to prove by each and 
every of the witnesses named, &c. 

That part of the affidavit to which objection was taken 
read as follows : *' And deponent further says, that (naming 
14 witnesses), each and every of whom reside in the city and 
county of New- York aforesaid, are each and every of them 
material witnesses for the plaintiffs in this cause, 
[*279] *as deponent is advised by E. L. Fancher, the plain- 
tiff' counsel in said cause, who resides in the city 
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and county of New-York, and sa deponent verily belieyes ; 
and that, without the benefit of the testimony of eaoh and 
every of the said witnesses, the plaintiff cannot safely pr.o- 
ceed to trial, as they are advised by said counsel and as de- 
ponent verily believes." 

The affidavit then stated, *' that the witnesses were material, 
as follows," giving the names of the witnesses, and certain 
feots which they were to prove respectively. 

Plaintiffs' counsel insisted, that it was not necessary, in an 
affidavit to oppose a motion to change the venue, to state the 
matters as formally as was required in an affidavit for the 
motion ; and that, at any rate, the defect was cured in this 
case by the plaintiff's disclosing the facts and circumstances in 
detail which he expects to prove by the witnessea 

M. T. Reynolds, defendants* counaeL 
C. Nash, defendants' attorney. 
F. S. Edwards, plaintiffs^ counsel. 
E. L. FxNCHiSRj plaintiffs' attorney. 

Bronson, Chief Justice. Heldj that where one defendant 
was served with declaration, and the other not served, the de- 
fendant served might move at once to change the venue ; and 
if the other defendant should be served before motion made, 
the venue would be changed as to the defendant moving. 

In regard to the objection to plaintiff' affidavit, hetd, that 
the affidavit was defective; that the same formality was re- 
quired, in an affidavit to oppose a motion to change a venue, 
as in making the motion. Motion gra/nied. 



* ^m* 



Akdrkw Snydeb agt Jacob Hearman and Charles Hear- 
ICAN, administrators, &c., of Coonrad Hearman, deceased. 

Defendant can not both plead and demur to the same part of the declaration. 
Where a declaration is held sufficient and the demurrer irregular and frivolous, 
defendant can not have leave lo amend. {See the ease.) 
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September Term, 1846. 

Motion by plaintiff to strike out defendants' demorrer widi 
oosta 

This was an action of debt on a bond executed by Cooniad 
Hearman to the plaintiff in the penalty of $500, recited and 
conditioned as follows : " Whereas it is said that Jacob Hear- 
man, late of the town of Pittstown, in the county of Rensselaer, 
deceased, did in his will give a legacy of five hundred dol- 
lars to his daughter Mary, and also did in his will, said to be 
his last will and testament, give to her, the said Mary, a legacy 
which was to consist of one-fourth part of his per- 
[*280] sonal estate, and that either his *son Ooonrad, or 
his daughter Esther, taking care and supporting her, 
the said Mary, should have the legacy which is bequeathed to 
her, the said Mary, in and by either of the aforesaid wills: 
There/ore, the condition of this obligation is such, that if the 
above bounden Coonrad Hearman, his heirs, executors^ or ad- 
ministrators, do, and shall, from time to time and at all times 
hereafter, well and traly maintain and support, or cause the 
same to be' done her, the said Mary, during her lifetime, both 
in sickness and in health, in a decent and becoming manner, 
then this obligation to be void— otherwise to be and remain 
in full force and virtue." 

The declaration contained a single count, setting out the 
bond recital and condition and assigning as breaches thereof: 

1. That although the said Mary, the daughter of the said 
Jacob Hearman, deceased, in the condition of the said writing 
obligatory named, had ever since the death of the said Jacob 
Hearman been, and then was, in full life, at Pittstown afore- 
said, whereof the defendants, as administrators aforesaid, al- 
ways then had notice, yet the said defendants, administrators 
as aforesaid, since the death of the said Jacob Hearman, al- 
though they were requested by the plaintiff so to do, had not, 
during the life of the said Mary, maintained and supported 
her, the said Mary, in sickness and in health, in a decent and 
becoming manner, nor caused the same to be done according 
to the form and effect of the said writing obligatory, and of 
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the said condition thereof, but on the contrary said defend- 
ants, administrators as aforesaid, since the death of the said 
Coonrad Hearman, for a long space of time during the life of 
the said Mary, to wit, from the first day of August, 1844, 
hitherto had wholly neglected and reftised, and still neglected 
and refused so to do, to wit, at Pittstown aforesaid, contrary 
to the form and effect of the said writing obligatory, and of 
the said condition thereof) to the plaintiff's damage, of $500. 
2. That although the said Mary, the daughter of the said 
Jacob Hearman, deceased, in the condition of the said writing 
obligatory named, had ever since the death of the said Coon- 
rad been, and then was, in full life, at Pittstown aforesaid, 
whereof the said defendants, as administrators as aforesaid, al- 
ways then had notice, yet the said defendants, administrators 
as aforesaid, since the death of the said Coonrad Hearman, 
and although they were requested by the plaintiff so to do, 
had not, during the life of the said Mary, maintained and sup- 
ported her, the said Mary, in sickness and in health, in a 
decent and becoming manner, nor caused the same 
*to be done according to the form and effect of the [*281] 
said writing obligatory, and of the said condition 
thereof, but on the contrary, the said defendants, adminis- 
trators as aforesaid, since the death of the said Coonrad Hear- 
man, for a long space of time during the life of the said Mary, 
to wit, fipom the 1st day of August, 1844, hitherto had wholly 
neglected and refused, and still did neglect and refuse, in con- 
sequence of which said neglect and omission of the said de- 
fendants, administrators as aforesaid, to support and maintain 
the said Mary, the said plaintiff then and there became liable 
for the amount thereof, to wit, the sum of $500 ; and alleged 
that by means of the said several premises, the said writing 
obligatory became forfeited, and an action had accrued to de- 
mand and have of and £rom the said defendants, adminis- 
trators, as aforesaid, the said sum of $600, which they, as such 
administrators, since the death of the said Coonrad Hearman, 
although requested, had not paid, but had refused so to do, to 
the said plaintiff's damage, of $500. 
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To the declaration the defendants interposed a plea of non 
est factum and a general demurrer, which was written under- 
neath the plea, and assigned as special causes of demurrer : 

Firsts that said declaration did not show that the said Maij 
Hearman, mentioned in said declaration, is deceased, but, on 
the contrary, shows that she was alive at the time of the com- 
mencement of the said suit. 

Secondj that the said declaration did not* show whether the 
said Coonrad Hearman did or did not^ from the time of the date 
of the said bond nientioned in said declaration to the time of 
his decease, maintain and support, or cause to be maintained 
and supported, the said Mary Hearman. 

Thirdj because it did not appear from said declaration that 
the said plaintiff gave any consideration for said bond, or had 
any interest in it ; and that the breach assigned did not show 
or set forth how the said plaintiff became liable for the sup- 
port of the said Mary Hearman. 

The plaintiff moved to strike out the demurrer as irregular 
and frivolous. « 

J. BoMETK, plaintiff's caunseL 
Seymoubs & RoMEYN, plaintiffs aUomeys. 
J. E. Taylor, dtfendanUf counsel and attorney. 

Bbokson, Chief Justice. Chanted the motion with costs, 
on the ground that it was not competent for the defendants to 
both plead and demur to the same part of the declaration. 

Held^ also, that the declaration was sufficient and the demm^ 
rer frivolous ; therefore refused the defendants leave to amend. 



[*282J ♦Form of a bond for Sboubtty for Costs^ under 
the act entitled ^^ An a/Urelatingto excise and to licens- 
ing retailers of intoodcating Uquors^^ passed May 14^ 
1845. 

The following waa a suit commenoed nnder the act above mentioDed, in the 
county of Albany. A motion waa made at the February special tenn, 1847, 
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to set aside the declaration and proceedings in the causei on the ground that 
the hond for security for coats filed was informal and insufficient 
Mr. Justice BEARDeuBT, who held that term, took the case under advisement, and 
on the 6th of March, 1847, made the following order, which is published herein, 
at an eaily period, for the benefit of the profession, as 2k proper form for the 
bonds in such cases. 

Jacob Wallet and Adam Spawk, Overseers of the Poor of 
the town of Bethlehem, agt John D. Leonard. 

SepUfmher Term, 1846. 

BoBiNSON & Tyler, oMcymeysfiyr motion. 
Allen & Hastings, attorneys opposed. 

After hearing counsel for both parties, on plaintiff' motion 
to set aside the declaration in this cause and all subsequent 
proceedings, security for plaintifiGs' costs, in manner and form 
required by law, not having been filed: Ordered^ that the 
motion be granted, unless the costs of the plaintiffs in making 
said motion be paid within twenty days. And also, unless 
security for the payment of the costs of said cause be filed 
with the clerk of this court, in Albany, within the same time ; 
the obligation for the payment of said costs must be made to the 
plaintiffs by name, as overseers of the poor of the town o/* (Bethle- 
hem). Said obligation also to state the pendency of this suit, and 
by what persons or person it was and is prosecuted: also, that 
said suit was intended to be commenced and prosecuted in pursu- 
ance of the seventh section of the act entitled " An act relating to 
excise, and to licensing retailers of intoxicating liquors,^^ passed 
May 14, 1845. It must also state and declare, that the persons 
eocecuting said obligation thereby covenant, promise and agree, to 
and with the said overseers, that the said persons or jperson by 
whom said cause was commenced {who are to be named) shall pay 
aU costs on the part of the defendant, as weU as on the part of the 
plaintiffs, if said persons or person who commenced said cause 
{and who are to be named) shall Jail to recover judgment ; and 
thai they, the said persons so eocecuting said obligation, shall and 
will indemnify and save harmless the said plaintiff s of and from 
aU such costs as aforesaid; said obligation to be executed by at least 
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two persona^ under their hands and sealsj and who mtut, aeverdOy, 
make affidavit that they are residents of said town of (Bethlehem), 

and householders^ and thai they are worth more than Jive 
[^83] hundred dollars over and *abave all debts. Notice that 

said bail has been filed is also to be given within 
said twenty days ; and if said security shall be so given and 
filed, and notice given and costs paid within said twenty days, 
then the motion is to be denied. As it does not appear, by the 
papers in the cause, by whom the cause was directed to be 
commenced, the plaintiff, if the costs of this motion are not 
paid, or if necessary for any other purpose, may apply for 
redress against the persons or person by whom tiie said suit 
was commenced ; or, if no i)erson can be ascertained, then 
against the attorney who prosecuted the same ; the said plain'' 
tiffs may also apply to the court, if dissatisfied with the sufficiency 
of the security which may he filed 
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ATEIfENT. An acUon for trespaas on knda by Beveral plaintifb 
abates where one of the plaintiffs dies during the pendency of 
the suit n 



ADICINISTRATORS AND EXECITTOBa An application must be made 

to the court for costs against 16 

Where suit not neceesarHy prosecuted in the right of the intestate, 
plaintiff personally liable for costs, if no property of the in- 
testate 22 

A sherifi^ sued in an action of replevin by executors, who do not 
neceasariiy sue as such, is entitled to double costs against the 
executors where he succeeds 133 

Executors liable for costs where they defended a suit on the ground 
of usury, asserts where shown, Ac., (they unreasonably re- 
sisted) 182 

AFFXDAYIT TO HOLD TO BAIL. (S«e Bcdl,) 27, 110, 230, 232 

AGBEEHENT AND STIPULATION. A written agreement between par- 
ties to a suit, for the purpose of settlement, will be enforced 
strictly, and the parties allowed the ftill benefit of all its pro- 
visions, according to its true sense and meaning 44 

Likewise as to verbal agreement 184 

A promise or agreement to accept a lees sum in satisfaction of a 
greater one, without a release, is void for the want of consider- 
ation 68 

An agreement by defendant's attorney to put cause over circuit, 
afterwards moved for judgment as in case d[ nonsuit and de- 
nied, {see (he agreement^) 71 

A verbal agreemtmt by defendant, to pay costs of circuit, does not 
entitle the plaintiff to an attachment against him for the non- 
payment 80 

A stipulation to ^ at a sUskd or regular circuit does not bind the 
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plaintiff to bring the caoae to trial at aninteirening ac|fo«rmi 

circuit 13b 

AGREEMENT AND STU^ULATION. A written agreement or stipulatioa 
signed by the attorneys for the respective parties " that the 
trial of this cause be put off untQ the next April dicuit, to be 
held in and for Herkimer county, without prejudice to either 
party," hdd, not to operate as a stipulation on the part of the 
plaintiff to bring (he cause io tried <U (he AprU dratU 166 

Plaintiff may stipulate a second time on pajrment of costs, in case 
of judgment as in case of nonsuit, where he has been unable 
to'flle security for costs in time 199 

Where defendant was precluded by his agreement, to more to set 
aside de&ult, Ac 336 

In relation to the authority of cautml settling a cause for his dient, 
(faee AuihorUy,) 344 

AMENDMENT. Oyer may be amended after the cause has been twice no- 
ticed for trial, on terms 38 

Dedaration may be amended, (see UrmSf) 43 

A declaration may be amended under the rvk by substituting a 
count in debt for a count in assumpsit for the same cause of 
action. . . . .' 43 

APPEARANOE. (See Betahar,) 241,343 

APPEAL. A party has eight days to serve notice of ^peal fh>m deddon 
of circuit judge, fit>m the time noto of the dednonieeertfedon 
him 38 

An appeal from the circuit judge, under the statute of 1841, is sub- 
ject to the practice of the special terms, and should be brought 
to a hearing at the next special term (where there is time) 
after the appealis taken 130 

Appeal papers from an order of a circuit judge, denying a motion 
to vacate a former order, should bring before the court the 
original order as well as the order appealed from 136 

Where an action is brought in this court on a justioe^s judgment 
and the defendant appeals to the conmion pleas, and pleads 
the general issue, and gives notice of the pendency of the ap- 
peal, and afterwards moves for judgment as in case of non- 
suit,, because plaintiff does not notice the cause at the circuit, 
plaintiff will be allowed to stipulate on payment of costs. . . . 186 

It is only necessary to eerve on the opposite party a notice of bring- 
ing an appeal fh>m an order of a circuit judge. The papers 
used on the motion before the circuit judge must of ooune be 
produced on the appeal motion, aemble 305, 307 
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APPEAL. A justice of the peaoe is not obliged to return to an appeal if 

the bond is defective 248 

ASSIGNEES (seeCbflto,) 99 

ATTORNEY. How far one may act for another on verbal request 8 

District attorney has discretion as to the court in which a reoc^^- 
zance should be sued 34 

Not bound to take papers from poet-office intended to be served 
where there is any postage charged tl 

An agreement by defendant's attorney to put cause over drcuit) 
afterwards moved for judgment as in case of nonsuit, which 
was denied, (see the AgreemerU) 71 

Notice of substitution of attorneys should be immediately given to ) ' 
the opposing attorney 131 

Should return or give notice of defective papers served, immedi- 
ately 146, 160 

As between attorney or solicitor and client, the client has a right 
to have his bill of costs taxed ; although he may have made 
a formal settlement with his attorney or solicitor for his costs 
(without taxation), and g^ven security therefor 261 

It is different, however, with ctmaadfets, the client is there capa- 
ble of judging for himself 261 

AUTHORITY. How far one attorney may act for another on verbal re^ 

quest 8 

District attorney may sue a recognizance of bail in any court in his 
discretion, whether the bail all reside in the county where re- 
cognizance was taken or not 34 

A circuit judge, or any judge at chambers, has no power to grant 
a common law certiorari 136, 266 

A circuit judge cannot strike a cause from the calendar and render 
judgment, pursuant to the Slst rule of this court ; but he has 
a right to revoke his own order staying proceedings 207 

(kunBek cannot settle a suit and conclude the client, without his 
consent; but they may make arrangements concerning the 
progress of a cause, as the putting off a trial and the like^ 
without the special authority of ihe dient 244 



B 



AIL. Fadt» and t^cwrnstaniiea should be stated in an affidavit to hold to bail ; 
information and belief that defendant is about to depart, ftc., is not 
sufficient 27, 110, 230, 232, 272 

Vol. 11. 24 
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BAIL. May be proseoated by a district attorney in any coart in bis dis- 
cretion on reoognizanoe, whether they all reside in the same 
county where recognizance was taken or wA 34 

Where judgment is entered for the penalty in a (otl hand suit, the 
damages should be assessed in the ort^noZ aciion 62 

Alter a bail bond has been delivered up to the sheriff, and the 
defendant discharged on filing common bail ; it is then too 
late to move to vacate the order diachai^ging defendant ; he 
cannot be retaken 91, 23S 

Ban should justify wck m duAtklU the amount for which the defend- 
ant is ordered to be held to bail 106 

Where an original affidavit to hold to bail is held insufficient on 
motion, it is then too late to offer additional affidavits for that 
purpose 110 

Where a debtor has put in special bail under the act of April 26; 
1831, and the amendatory act of May 13, 1845, and is subse 
quently discharged under and by virtue of the act last men- 
tioned, such discharge does not exonerate his special bail. . . 168 

A special bail piece stating the action to be trespass on the cats, put 
into an action described in the capias as trespoM ; is irregular 246 

In an action of debt upon Skjadgmsni in r^Iertn, defendant can be 
held to bail as a matter of course 272 

BILL OF PABTICULABS. What considered insufficient for want of par- 
ticularity and precision 18 

An order may be granted for the production of books and papers, 
to enable a plaintiff to fhmish a proper bill of particulars. ... 119 

A bill of particulars, for most purposes, is considered as a part of 
the pleadmg to which it refers 119 

Where a declaration contains two special counts, and two common 
money counts, it is questionable whether it is strictly regular 
for defendant to procure an order for a general bill of partioa- 
lars to the whole cause of action. There is no ground for it, 
so for as the spedal counts are concerned 250 

It should only require the bill as to the common counts, senMs, . . 250 

BILL OP BXCBPTIONS. A bill of exceptions not signsi by the circuit 
judge may be rssetHed after it has been noticed for argument, 
and the argument moved on ; but it cannot be brought to 
argument as a cast *. \ 102 

BOND TOR SECURITT FOR COSTS (FORM OF)— under the act entiUed 
"an act relating to excise, and to licensing retailerB of intoxi- 
cating liquarSi*' passed May H 1846 282 



c 
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ASE (9&ePracUce) 82, 206 

CIRCUIT JUDGE {eee AMori^) 136,207, 266 

COMMISSION (see Veimey 2'76,>br re^uinfeff of an affidcwiL) 

COMMON PLEAS (boq Jwriadidion) 248 

CONSOLIDATION. Actions of libel, whether they can be oonsoUdatod, 

Quere - 40 

Costs win not be allowed on granting a motion fbr consolidatioa. . Y8 

COSTS AND TAXATION OP COSTS. Taxation o? in a case of reference 10 

An administrator personally liable for, where suit is not neces- 
sarily prosecuted in the right of the intestate, if no property 
of intestate M 

An appeal from taxation does not lie to this court where costs ac- 
crue in proceedings under the non-imprisonment act, of April 
26, 1831, before a common pleas judge, this court has no Ju- 
risdiction 81 

Costs of one motion only will be allowed m several causes^ where 
t^e plaintiff and attorney are the same, and different defend- 
ants; although separate motion papers may be made 33, 146 

Costs noticed for taxation, on a particular day, must then be taxed 
or a new notice served 36, 80 

Where plaintiff's attorney offered to pay all defendant's costs be- 
fore making motion, defendant was not allowed costs for re- 
sisting plaintiff's motion (for leave to amend narr) 42 

Taxing costs without notice is a ground for asking a retaxation, 
but not for setting aside the judgment 62 

A motion granted for consolidation, no costs will be allowed 18 

Costs can be taxed by itema in a suit on a money bond, in an ac- 
tion of debt 83 

Taxation for brief and copies not allowed, where no issue is joined 88 

Costs on a motion for judgment as in case of nonsuit, granted ab- 
solute, cannot be collected by precept 93 

Assignees are not liable for costs in a suit commenced before the 
assignment, and carried on and decided afterwards, where it 
appears they took no part or interest in it 80 

Costs will not be idlowed on demurrer to a pka in dbcOemerU. . . . 104 

Plaintiff to the record, residing in the state, bound to file security 
for costs, where the real plaintiff resides out of the state and 
the demand belongs out of the state • • • ^^* 

Costs of opposing motion to change venue will be aUowed, where 
costs are asked in the notice of motion 126 
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00BT8 AND TAXATION OF COSTS. It is neoessary for an officer, who 
iB sued as such, to make application to the court for double 
coBta^ where he is entitled to them ; only single costs of the 
motion will be allowed , 127 

A letter to the opposite attorney jn-opoaing to tax a bill of costs 
before a certain officer at his office, on a certiiin day and 
hour, is not a notice of taxation. A retaxation on such in- 
formation is irregular : 128 

Double costs will be allowed a public officer against executors, 
where the action is not neceasarily brought by them as exec- 
utors 133 

Retaining fee attorney and counsel $8, not taxable in interlocutory 
costs 136 

Costs of opposing a motion for a new trial, after judgment en- 
tered, may be collected by precept, or at tlie election of the 
party may be included in a new record 144 

A party to the record is liable for costs, although he may have as- 
signed his interest in the suit before its termination 147 

Costs of defendant, for attending circuit with witnesses prepared to 
tiy, will not be allowed where defendant negligently left 
court, and during the time the cause was called and an in- 
quest taken. The defendant finally succeeded in the suit. . . 149 

Where a party moves for retaxation of costs, with costs for the 
reason that no copy costs and notice of taxation hns ever been 
served, and it is shown by the other side that such service has 
been duly made, a retaxation will be allowed on terms, to 
wit : paying costs of opposing motion 172 

A precepif issued to collect costs granted on a motion, is irregular if 
issued wWiin iweiUy days firom the date of the order granting 
costs (see 60 iiiufe) 175 

Retaxation of, generally 209, 269 

A party is entitled to the costs of his motion, after the motion pa- 
pers are servad, where the irroguhirity is cured by the oppos- 
ing party, after the papers are served on him 242 

Otherwise if motion papers are not served although prepared 268 

Costs of attorney or solicitor, as between them and client (see 
Attorney) 261 

On a motion for retaxation of costs the moving party should show 
affirmatively, Ity affidavit, how the bill was taxed, and what 
items were objected to before the taxing officer 273 

CQUNSBL(8ee AMtiiMiitf) 244 
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EBTOR, ABSENT, ABSCONDING, Ac. (see Mandarmu) 168, 200 



DECLARATION (see Entming Papers, 168, 168, 261 ; see Fradiee, 192; 
fiee Pkadmgs, 240 ; see iSttainer, 241, 242). 

DEFAULT. Taken at general tenn, may be opened on terms upon show- 
ing suiBcient excuse 32 

Terms of opening, where defendant's attorney had tendered plea, 
and offered to pay oosts before motion 73 

De&ult and subsequent proceedings set aside with costs, where 
plaintiff's attorney disregarded a general demurrer to the dec- 
laration 131 

DISTRICT ATTORNEY. May prosecute baU (see .S^ 34). 



JCjJE 



CTMENT. (See Landlord and Temnt, 2U; see Service, 100.) 

ENTITLING PAPERS. Affidamts for a mandamus should be entitled, the 

rtde may be, (see Setoff, 44) 60 

Papers for motion to set aside a common law certiorari how en- 
titled 70 

Where one defendant moves, aud there are three defendants in 
the suit, the pajicis sliould bo entitled with the defendant 
moving, impleaded wiUi Oie others 89 

Papers, on which a motion is founded for a writ of error coram 
nobis, should not be entitled 90 

The HUe of ike cou7 1 sliould appear in a declaration filed and served, 94 

Where an affidavit of muritfi was entitled " Sunderland,^^ aud it 
appeared tlie plaintiff's name was *' Sandland," the affidavit 
was held defective 98 

On a motion to remove a cause from the common pless into this 
court, the papers should be entitled in the common pleas .... 98 

A declaration, entitled of a term subsequent to the term at which 
the capias is made returnable, is uregular 158 

A declaration, entitled genaraiQiy of a tenn at which the capias is 
made returnable at t^ particular day in term, is irregular 158 

In the matter of an application of the overseen of the poor for a 
certiorari, &c, the individual names of the overseers should be 
used in c&e UUe and in the ufrii 195 

Omitting to entitle a declaration of a " particular term" of the 
court is an irregularity, for which a special motion is the only 
remedy 251 
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ENTITLINa PAPEB& Whereitappean&rai the bodjoftfafidecknlioa 
ihailhesuiUwu commenced b^ore (he c(mm of action arottf thk 
objection cannot be raised on demurrer, where there is no 

term mentioned in the title of the declaration S61 

Papers in opposition to a motion, which show that the moring 
papers are entitled wrong, cannot be read for that purpose^ 
if enUUedin (heeamewxy 2T4 

EXECUTION, to set aside and levy, issaed after defendant's banknipt'a 
discharge, upon a judgment rendered before, and levied npoo 
property alleged to have been aoqnired afterwards^ was al- 
lowed to retain the levy, until an action could be brought on 
the judgment to try the validity of the discharge, where fraud 

was alleged 40 

Effect of returning an execution nuQa bona in a replevin suit. ... 6S 
An execution iasued out of this court with a seal of a court of 
common pleas thereon, irregular, may be withdrawn before 

levy, Aa 118 

Where a warrant of attorney contains a dauae that execution may 
issue ai any time or Hmea foWund amy reviwU, it would aeem 
that it is unnecessary to issue a aeL foL, where execution had 
not been issued within two years from entry of judgment. ... 184 

EXCUSE, on motion to set aside inquest, must he'good 28; 277 

May be made for amending oyer, where cause has been twioe no- 
ticed for trial 28 

In opening a defisuilt taken at general term 32 

Excuse for stipulating to try, on motion for judgment aa In caae of 
nonsuit 186^187, 199, 244 



Hab 



BAS OORPXJS» a motion for habeas corpue, for the purpose of awaid- 
ing the custody and care of children to one pamit| is ad- 
dressed to the disoretion of the oonrt. .. • , •• 81 



J 



OINT DBBTOBS^ a judgment entered against two defenda&ti aa oo-pari- 

ners, their liability (see Judgmeni) 20, 111 

Judgment against, irregular as to defendant not served vrith nair, 
if entered against both defendants on a cognovit signed by 
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tbe attorney employed by the defendant served with narr, 
where defendant not served denies the authority of the attorney * 

and swears to merits (see JudgmaU) 21 

JOINT DEBTORS^ see a similar case 115 

JDDG1£ENT, entered agiunst two defendants as oo-partners on a cognovit 
signed by one of them for the firm, after service of a declara- 
tion on the defendant giving the cognovit^ ia regular against 
the defendants as joint debtors 30 

A similar case (see ) 116 

Irregular as to defendant not served, if entered upon a cognovit 
signed by the attorney for defendant's co-partners, where the 
declaration was served on one, and he employed an attorney 
to appear for both; the defendant not served denying the 
authority of the attorney to appear for him, and swearing to 
merits 21 

See decision in a similar case • 116 

A set-off of judgments cannot be made by an assignee, who holds 
his judgment as owner in form merely, not actually 80 

Am in case of nonsuit, will be denied with costs where one of sev- 
eral causes was tried and taken to this court on exceptions ; 
the drcuit judge refusing to try the remainder, until this court 
had settled the first 89 

Am hi case of nonsuit, will be denied, costs 1o abide eoeiU where 
plaintiff shows that no cause of as young an issue was tried 
at the circuit 72 

Defendant can not prevail on a motion for judgment, as in case of 
nonsuit, for not noticing cause for trial, where he has stayed 
plaintiff^s proceedings by injunction, eaccepi to proceed to judg- 
msnt; it is at plaintiff's election to proceed in such a case or 
not 119 

Plaintiff is not bound to try a cause at an intervening cudfoumed 
circuit, where he has stipulated to try at a subsequent stated 
or regtdar circuit 186 

Judgment, entered within ten days fh>m the time of the delivery of 
the report by the referees, is irregular 153 

Plaintiff may stipulate a second time on motion for judgment as in 
.case of nonsuit, where he has been delayed in filing security 
for costs 199 

It is not necessary to state, in an affidavit finr judgment as in case 
of nonsuit, whai the cause of action is 2Y6 

JUBISDIOTION. This court lias no jurisdiction of the taxation of costs in 
a matter of proceedings befiMre an assistant justice of New-Tork 
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xAtjt voder the statate anthorizfaig Bommuy piooeedmgs in 

case of non-payment of rent, Ac., 8 

JURISDICTION. This court has no jurisdiction of the taxation of costs, in 
proceedings before a judge of the common pleas, under the non- 
imprisonment act of April 26, 1831 31 

An-affidavit sworn before a supreme court commissioner, and the 
venue in the affidavit is in a different county from that in 
which the commissioner resides, is bad ; the commissioner has 
no jurisdiction 86, 127, 181 

It is questionable wiiether a court of common pleas can ftoquire 
jurisdiction of an appeal cause from a justice*s court, where 
the appeal bond served on the justice is defective 848 

They can not eompd a rekum by the justice in such case 248 



L 



iA2!n)L0RD AND TENANT. What a sufficient description of a land- 
lord as trustee, in an affidavit for a dispoesessoiy summons to 

rempve a tenant 63 

A landlord may be permitted to come in and defend in an actioii 
of cgeotment, Aa 2U 



M 



AND AMtJS. This court will not interfere by mandamus to control the 
practice and judgment of other courts. They have no such 

jurisdiction 69 

A rvie gpranting a mandamus may properly be entitled in the 
cause; affUkwita upon which such application is founded 

should not be entitled ? 60 

Alternative allowed, requiring a justice to issue execution 109 

A mandamus refbsed, to compel the trustees of the estate of an ab- 
sent or absconding debtor to appoint referees under the 
statute, where the evidence had been gone into before the 
trustees, and the hearing had been once a^oumed, then too 
late 200 



ICEBITS. An affidavit of merits used for any purpose mitf^&em^iflttf 2Y 

A defendant, who moves for leave to plead his bankrupt dis- 
charge, muBi awear to iTimto, in addition to setting forth his 
discharge 38 
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MERI1S. Motiofi to Bet aside a ^writ of inqiifay and procr«dlngB befoM «k 

sherifi; on the merits, can be heard onlj at general term. . . 60 

An affidavit of^merits fbr a motion, mating that the defendant has 
a d^iBfnee vpan (he merits to the piavnHff^s demand fm ihtprom' 
\i9org note^ Ac, defec^Te 10 

A defendant that se^a to <be let in to defend miist have a regvlar 
c^ffidavU of merits for the motion; merits of the case generally, 
will not answer 76, 13*7 

An affidavit of merits, to prevent an inquest, may be made by a 
defendant in interest, who is not a party to the record 124 

Am affidavit of merits eetting forth that the defendant had 8taM 
this case to his counsel, instead of Ae case, held sufficient. . . 196 

MOTION, once decided on the merits without leave to renew, conclusive^ 
where the fiicts are essenHaUy the sam^ on the second appli- 
cation 16 

To set aside proceedings before a sheriff on a writ of inquiry upon 
the merits, can only be heard at general term 60 

A motion to set aside a declaration, denied on the merits, on leave 
to renew, does not preclude the defendant flom afterwards 
moving on tlie saims ground to set aside de&ult 126 

It 18 irregular for defendant to move for his costs in attending a 
drcuii, he should move for judgment as in case of nonsuit. . . 16*1 

A. notice of motion for judgment as in case of nonsuit^ where 
the papers are made out for judgment of non prosj and it is 
intended to move for judgment of nonpros; defendant will 
be allowed to make his motion for judgment of non pros, not- 
withstanding the notice 169 

Where an irregular execution issued to the sheriff was withdrawn 
before levy made, and before motion papers were served; 
lieldj that the motion to set aside was wmecessary 1*78 

An attorney who makes a motion, notwithstanding a notice fh>m 
his client to the contrary, will be ordered to pay the costs. . . 196 

Where the facts upon which a motion is founded are positively 
denied by an equal amount of testhnony, it will be denied 
with costs 198 

Kotions for new trial, on the ground of surprise, are proper to be 
heard at special term 214 

Where defendaot'a agreement precluded him ftom renewing a 
motion 236 

A notice of motion should suffidenUy point out the matters which 
are the subject of the motion 242 

Where an irregularity is cured after motion pi^rs are served, the 
party moving is entitled to his costs 242 
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ttumf^ prapared ...• •.•...••..•....•..•••• SO 

Amormg paitf k bound to nake oul % pimtm facie cmb^ befon 

ha adrennij k boand to amwv 250 

A qwcnl molioii is the onlf noied j for a& nregnlarity in ondttiqg 

to<etittomdarfM»tkinofa"portiophr «Bnii"ortlieooait.. SSI 







BBBBa Yiolalion oC iriiere plinitiiri iwwwwBm ^ wen tt^fed, hov 

far it aflbcted anoCfaerfloit 11 

For oorti agaiDflt admrniatniton^ most make an appBcatton to Ifae 
ooaitfar IB 

A aopreme couit oommiwaonei^a order alajiiig pmcwwiingB allar 
thecaoae notioed fiv a bearing; awdtitif 3T, 8T 

An Older, staying proceedings until plaintiffs attimej' prodnoes 
his authority lor oommencing an actkm of cjeotoient, riioiild 
state some place at which the anthori^ should be prodooed. • M 

Where a defendant is dischaiged on filing oommoti bail in pazso- 
anoe of an order of this court, and the bail bond to the sheriff 
is deliyeTBd up, it is then too late to more to Tacato the cider 
dischaiging defendant on filing common baQ 91 

An order may be granted Ibrthe production of books and papen to 
enable a plaintiff to famish a proper bill of particolarB lit 

A commissioner's order, staying proceedings cfitr report nfnfBnm^ 
is Told (see 97th iiiife) 133 

Same, afier wMot of trial serred 1S5 

A oommisBioner's order staying ftirther proceedings on an execii- 
tion, on allowing a writ of error, does not operate aa a MfMr- 
aadectf to dischaige defendant from arrest S5t 

A writ of error and order to stay does not stay the issuing of an 
execution, milees the order td stay has been served on the 
Qttome\l opposed S6T 

OTEfiBULED. Lmnng agt JftdUa^ 1«< Em, 248. (See FemieX 276. 
lVAo|ileagtBiidbiiMi»amiiaMr, 1AI9.22L (SeeBHQ^SA. 

OYBB ^seePlaodM^) 2M 



p 



ABTT IN INTEREST. Motion to compel a party in faiterest to pay 
costs, will be denied with costs, where the alleged par^ in 
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interest denies that he has any interest in the demand upon 

which the suit was brought 73 

PABTY IN INTEREST. Where the real plaintiff resides out of the 
state, and the demand belongs out of the state, and the plom- 
Hffloihe record resides within the state, he is bound to file 

security for costs 122 

A defendant in interest, not a party to the record, can make an 

aflBidavit of merits to prevent an inquest 124 

A plaintifl^ who assigns his interest in a suit before its termination, 
is liable for the costs ; he being the party to the record 147 

PLEADING. Where there is an offer to plead and pay oosts, to be let in, 

the offer must be to plead iaaudbly 29 

Whether a plea of bankrupt's discharge, properly verified, is an 
issuable plea, Quere 29 

A plea of n« ungues eocecutor will be allowed, after the plea of gen- 
eral issue, Ac 67 

Several matters, sought to be replied to a plea, must be sworn to 
le true 77 

A notice to plead in ten days on a declaration in this court, irreg- 
ular 97 

A special plea in bar to plaintiff's assignment of errors, that an- 
other writ of error in the same cause is pending, will be struck 
out as false and frivolous » 103 

A demurrer to the whole of an amended declaration will be al- 
lowed, although issue may have been joined on some of the 
counts in the original, Ac 113 

Where a plaintiff asks leave to reply several matters to a special 
plea, bankrupt's discharge, ^., he should set out particukcrly 
what those matters are 123 

Plaintiff will be allowed to reply double, where he swears to the 
truth and materiality of the matters sought to be replied, al- 
though such replication might be considered bad on demurrer 129 

Pleas served, not verified by affidavit, where they are required to 
be under the rules, should be immediately returned, or notice 
given that they are treated as a nullity 146 

A stipulation extending the time to plead to twenty days, and nine 
days afterwards plaintiff served oyer ; TuHd, that defendant 
was bound to plead within the time prescribed by the stipu- 
lation, not from the time of service of oyer 169 

In law, Ume to plead is also time to demur; a eurrqoimd&r is a 
pleading i It3 

Notice of offset and reoowpmenA may be added to pleas, after issue 
Joined and twice noticed for trial, on terms 194 

Where one count in declaration is abandoned on the hearing, and 



398 KSW-YORK FRACnCB RBPOBm 



PASI 

BO evUenoe offisred mder it^ and the rafereeB report gmnerdaif 
for plumtifl; jadgment will be arrested ; imleaB pUuzitiff moTO 
toaaoflod tfaerepcRt bjmakiiig it i^ypIicaXde to theoonnlB 

under wliidi the eTidenoe is received 198 

FlfiADIVa. Two coonts in treepaaB qiMre dauamn firegU, for the aaiiie 
oanae of action and alike in all reqiecte except the iown in 
wiudk tbe loem m ^ao is situated, are proper MO 

Qfer can onlj be demanded when a deed is pleaded with proAri 
The ramedj for want of profert| where it ahoold be made, is a 
demurrer S50 

Where a declaration contains two apttsUd ooonts and two oomnKm 
monej ooants, it is qnestionable whether it is strictlj regular 
for defendant to procnre an order for a general bill of partkn- 
lans to the whole oanae of action ttO 

Li such a case the order should require ^ bill of particoUuB as to 
the oowwiioa c ow ito <m%, aemdfe i50 

Defendant can not both jpleod and demtmr to the same T^mri of the 
declaration ST9 

Where a declaration is held sofBcient and the demorrar iir^galar 
and frivoloiis, deimdant can not haye leave to amend SY9 



FBAOUGBL It is not necessarj to state the residence of ooonael in an affl-. 
davit for a motion for leave to reply dooble. It is onilf 
neoessaiy to show by affidavit that the mattere sought to be 
replied om tnat. The 63d rule only applies where the advice 
of counsel it neoeMory ( 

A judgment will not be set aside as iir^gular, by reason of any d0> 
fault or negligence of any cleik in entering rules, by wfaich 
neither party ahaU have been prejudiced 1^ 

A motion once decided on the merits, without leave to renew; 
conclusive where the fiusts are eMMnJUaikd Hha amu^ on the 
second application ^^ 

Where a motion was made for the payment over by plaintiff or her 
attorneys of certain moneys ; and separate copies of the papers 
for the motion was served on the plaintiff and her attornejs; 
and the motion was denied with costs to be taxed : IM^ that 
the plaintiff and her attorneys were not entitled to two biDtt 
of costs for opposing, although they made out separate papen 
inoppodtion :...... » 

Ab affidavit of ownership, Ac^ annexed to a writ of replevin, 
sh4mid not be enUOed ^ 

A writ of replevin may be executed by a sheriff, where the dfend- 
ant is his under sheriff '^ 

An affidavit of merits^ used for any purpose, ffutfi &e enittiad ^^ 
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VRACnCB. A wiit of error murt be actuallj returned and filed, before a ^ 
motion can be founded upon it 29 

In seyeral causes between the same plaintiff and attorneys and 
different defendants, and motions in each bj defendant on 
separate papers;' the costs of one motion only will be 
allowed , 33 

A defendant^ who moyes for leave to plead his bankrupt discharge, 
vmai swear io merita in addition to setting forth his dischai^ 38 

The pkice of residence of an attorney (upon whom papers are served 
for a motion) must be stated in the affidavit of service 40 

Where a motion is made to set off judgments, the moving papers 
should be entitled in all the causes which contain the judg- 
ments to be setvofl^ whether in this court or some other 44 

An attorney is not bound to take papers served on Him^ from the 
> post-office, where any postage is charged thereon 71 

A certificate of a derk or other officer, intended to be used on a 
motion, must be properly served 74 

All the defendants must join in a motion to 6hange the venue, or 
show an excuse why they do not 77 

Several matters, sought to be repUed to a plea, must be sworn Io 
l)e true 77 

A oanse must be brougJU to a hearing^ within forty days, imder the 
rule 81 

In a summons conunencing a suit against a corporation, it is unne- 
cessary, under the statute, to insert in it the H ie fecerUsecwrvm 
daose 97 

A scire facias may be regularly executed, by the sheriff of the 
county where the venue in the original judgment appears to 
have been laid, although the defendant does not reside in the 
same county 115 

It is irregular and improper for an officer to sifoi a judgment record 
<n Uank^ that is, before the amount of damages and costs, ftc., 
is inserted in it 126 

Where pleas are served, not verified by affidavit, when they are 
required to be under the rules, an attorney upon whom they 
are served, if be regards them as a nullity, is bound to return 
them immediately, or give notice that they are regarded as a 
nullity : 146 

A eaose, noticed for a subsequent oirouit before the close of the dr- 
ooit at which it has already been noticed and put upon the 
calendar, should contain a reservation, to the effect that ^ 
ease ike caiuee is not tried ai ihe preset dircuU 151 

A Judgment, entered w&hin Un da/ye from the time of the delivery 
df th» report by the referees, is an irregularity, and will be 
iek aside wiUi costs 153 
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PhAdlCB. A precept iasoed to collect costs, granted on a motion, is 
iiregolar, if issued wtihin twenty days from the date of the 

order granting costs (see 60th RtUe) 175 

Where the cause of action is specified in the writ, the plalntifl^ 
nevertheless, is not hound to declare' agiunst aU the defendants 

urUess special bail is required ^ 192 

Service of affidavit or case, with notice of motion to set aside report 
^ of referees, is not a stay of proceedmgs per ss until the case is 
'aetaed 82,205 



R 



EFERENGE AND BEFEREEa An affidavit for reference muat be made 

by the party, unless a sufficient excuse shown . . .7, 167, 164, 166 

An affidavit for a motion for judgment as in case of nonsuit, for not 
bringing to a hearing, need not state the name of the circuit 
judge who referred the cause 10 

One bill of goods, containing fifty different items ddivered ai one 
time, is in &ct but one item ; a motion for reference on audi a 
biU will be denied 79,111 

A cause should be brought io a hearing within forty days after ser- 
vice of a notice requiring it to be done Noticing it within tiie 
forty days not sufficient 81 

A ry)ort of referees is equivalent to a verdict within the statute. . 132 

A judgment entered wUhin ten days from the time of the delivery 
of the report by the referees is irregular 163 

Two referees, meeting at the hour appoinj^d, may hold open a ref- 
erence cause, for a third referee to appear, during an entire 
day ^ 176 

An affidavit for reference must show clearly that ofi the issoee 
are joined, as well those in law as iafact 180 

A report of referees generaUy for plainti£^ where one of his counts 
in the declaration was abandoned and no evidence offered un- 
der it, is bad, but may« be amended on terms 198 

(SeeiVodice) 82,206 

BEPLEYIN. (See Practice) 192; (see Sheriff and Sale\ 26^ 53. 

BETAINEB. Notice dC, served conditionally, does not entitle defendant^ 
attorney to notice of retaxation of costs, unless the condition 

has been complied with 7 

Notice of, generally is an appearance which waives an irregularity 
in process to bring a party into court 241, 242 



HBVTVAIfr (See Execution.) 
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BULBSb The new rolea govern in matters of practice after they took effect, 

Ist August, 1844 10 

Under the rales, a cause should be braughi io a hearing within for^ 
days, noticing it for a hearing merely, within the time, not 
sufficient 81 
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'SBYIGE. A declaration must be served perwmaSy 24,94 

An c^ffidavit of service of declaration, conclusive against a sheriff's 
cerHficcUe 36 

A certificate of a derk or other ofi^r must be properly served, be- 
fore it can be read on motion 74 

Service of a declaration in ejectment on Ihe wife of defendant, off of 
Otepremiaea described in t^ is irregular 100 

Plaintiff has double time to serve notice of trial, where the defend- 
ant's attorney resides in another county, notwithstanding the 
cause may go' over a circuit for the reason that there is not 
double time between joining issue and the circuit, he is not 
bound to make penoncU service in such a case 120 

Service of notice of settlement of a case, for a day beyond iwenly 
days fix)m such service, is irregular ; the case becomes settled 
by rule of court after the twenty days have expired 132 

In notice of trial served for a subsequent circuit before the close of 
the sitting circuit, a reservation should be inserted in it (see 
PrtuMce) 161 

An oath of a defendant, that a declaration was served on him on a 
particular day, will not balance the affidavit of the attorney, 
who made the service on another day and at the same time 
entered the fact in his register. The entry in the register will 
control 169 

Service of papers must be made in strict conformity to the rule . • 238 

(See Stay of Proceedings) 267 

SET OFF. An assignee of a judgment in fcrm merely, cannot set off. ... 30 
On a motion to set off judgments, the moving papers should be en- 
titled in all the causes intended to be set off, whether in this 

court or some other 44 

A set off of a judgment allowed to defendant where plaintiff neg- 
lected to formally discontinue the suit against him commenced 

by mistake 162 

A defendant will be allowed to add to his pleas a notice of q^ 
and reccupment after issue joined and two notices of trial, on 
terms 194 
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SHERIFF AND SALE. A aheriff mayaxecute awrit <)fKepleYin,iBviuoli 

his under aheriff is defendant « 26 

Ctrt^ksaie of the service of a declaration, not sufficient to balance an 
ajfidavU of the service 36 

Their liability in returning an execution nuQa bona in replevin, Ac 63 

Their liability on paying over money on a /untor judgment and ex- 
ecution, Ac. M 

A Judgment debtor may redeem premises sold at sheriff *s sale^ l^ 
payment of property or securitiea other than fnoney, where it 
la agreed to be received for such purpose by the purchaser. • lit 

STAT OF PROOEEDINGS. WiU be ordered on a suit in this court, against 
plaintiff where he was non proasei in the common pleas, for 
the same cause of action, until the costs of the judgment in the 
common pleas are paid. Plaintiff cannot set up the irregular- 
ity of the judgment in answer 32 

A supreme court oommisaioner^s orders staying prooeedings after the 
cause noticed for hearing, a sttfli^y, likewise after report of 
referees^ and also after notice of oriaL 37, 13S, 136 

Service of affidavit or case, with notice of motion to set aside report 
of referees, is not a stay of proceedings per m, until the case 
is settled 82,206 

An order for stay of proceedings, until plaintiff^s attorney produces 
his authority for oonunendng an action of ejectment, should 
state some place at which the authority should be produced, 86 

Service of a commissioner's order staying (Urther proceedings upon 
an execution, on the allowanoe of a writ of error, does not 
operate as a n^penedeas to discharge from custody a defendant 
who was arrested before the service of the order 26T 

After service of such order on the sheriff only and he suffers the 
defendant to escape, the plaintiff is at liberty to issue a new 
execution 267 

A writ of enror and order to stay does not stay the issuing of a seo- 
ond or alias execution in such a case, unless the order to stay 
has been eervedon the ationuy who issued the execution. . . . 267 
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AXATION OF OOSTS» (see Coals, ^ 

TERMS, Where plaintiff's attorney offered to pay all costs defendant's at- 
torney was entitled to, (before making motion,) to be allowed 
to add a special count to his declaration ; defendant's attorney 
was not allowed costs for resisting the motion 42 



KB^-YOBK PBACnOB REPORTS. 803 

Index. 

PAGB 

TBBMS. Plaintiff may amend dedaration upon tenns, after iasae joined, bj 

adding two or more new counts for the same cause of action . 42 

On opening a de&ult and permitting defendant to plead where de- 
fendant's attorney has before motion teftdered plea and offered 
to pay costs, Ac 73 

Imposed upon an attorn^, if motion made after notice served on 
him by his client countermanding the notice of motion 196 

TIME ASD NOTIOK A party has eight days to serve notice of appeal 
from decision of drcuit judge, from the time notice cf dedaUm 
is served on h4m 38 

A notice to plead in ten days on. a declaration served in this court 
is irregular ; declaration and subsequent proceedings will be 
set aside with costs 97, 241 

A plaintiff is not in de&ult for not noticing a cause for trial where 
there is not sufficient dme between joining the issue and the 
circuit to serve a notice hymaU; not bound to make personal 
service in such a case 120 

A notice of trial (printed formX served for 4th day of April, 
will be held good for the 4th Mbfid&y of April, where it is re- 
tained 160 

Thne obtained for the purpose of surrgoining is also Ume to demur. 
In law, time to plead is also time to demur; a surrejoinder is 
a pleading 173 

TBIAL AND INQUEST. Plaintiff is not bound to tiya cause at an inter- 
vening a^gourned circuit where he has stipulated to try at a 
subsequent stated or rflj^ulor circuit 136 

It is irregular to put a cause down as a short cause, and call it as 
such on a spedal calendar, where it is shown that it would 
take at least one day to try it, or three hours 162, 201 

Where a cause was put on the special calendar at New-York cir- 
cuit, without notice to defendant, and an inquest taken, al- 
though defendant appeared and intended to Uy, and had filed 
an affidavit of merits, luild, that it operates as a surprise. In- 
quest set aside costs, to abide event 163 

Where defendant ¥ra8 misled in not finding the cause on the circuit 
calendar some days after the circuit commenced, and a new 
notice of trial having been served upon him by plaintiff for 
the next drcuit, he was allowed to come in and defend on 
terms, although he had not served an affidavit of merits for 
thedrcuit 166 

Sbb Praoticb, for the requisites of a new notice of trial in such 
. cases •• 151 

A new trial may be granted on the ground of sorprise, for the fSsiil- 

Vol. II. 2r 
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^xt to estebUdi a sabordiiiale flM3t» about which thm wooM 

Been to be no doabk S14 

TRIAL AKD HTQUEST. Motioitf tbt new trial on the gnmid of soqiriae 

are pcoper to be heard al special taftQ 214 
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ESiMOT. To nt aMs ftr inegnlarift7, the Joron mari^ amouit sepa- 
rately, and draw the numbers from a hat 6 

To set aside ibr imifnlarity: misooDdaot of oonstable^ (propriefy 

of Jtffon^ ai&daTits on motion,). • 4 S3 

To set aside for irregolaritjr : a suit oan not be serered at the cir- 
odSt^ and an inqtnst taken against part of the defendant where 
the caoae was at iasae against all of theBi» and nrfg^t hare 
notieed ftr trial against ail 41 



YZSXnt AU the defendaafs most join in a motion to change yenoe, or 

tfiowan ezcose whj they do not • 7T 

In an aifidavlt ibr a motion to change venue, defendant must swear 
that each and every of tlie witnesses Ao, "oB and ersiy of 
tiie witoessss, Ae^" held bad « 82 

As to the requisites of an affidavit in respeoiing the advice of 
oounaeL 83 

In an affidavit Ibr (or against) the motion, the itwn as weQ ^ Mm 
oonnty in which the witnesses reside shoold be staled. . . .89, 181 

An affidavit should state Uiat each and SMry of the witnesses are 
materidlt Ac 91 

Where dday appears on the part of the defendant^ it is a good an- 
swer to the motion 92 

Defendant must show spedaBy why his vritneeses are material and 
necessary, otherwise a lees number by plaintilT shown spedaUy 
to be material for him will defoat the motion to change Tenue 123 

Tlie same is neceflsary for plaintilTto show to retain the venue. . . 148 

Where a notice of motion by defendant to change venve asks for 
costs, costs of opposing the motion for tlMt reason will be 
granted to plaintiff. 128 

Where an incredible number of witneaeee are swoni to by a 
deifandant to change the venue, the motion will be denied 
with costs on his own papers 130 

Where defendant's defhnlt has been entered, motion to change 
venue will be denied with costs .134^ 2^6 

Tenue will be changed where there is great excitement in the 
county 138 
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VBNDS XrttappiMntlial aiia^oiiiing coimtyhaflshBi^xmrnorlen 
th» ftzdteniait^ th« Temia will not be ohaoged to sach 
oowtf »».. , 138 

An affidavit forohaoge of venae mnBt state ^iiiak ha has fully and 
,^MH|f stated his OMe to his o(nuuel,''MiA<jmp^ the 

regnkr form should be foUowid. lei, HI 

tt Is not neoessaiy to show in an affidant fbr motion to change 

refom^ or ibr a oonimisflta, tfam the advioe of ooonsel as to 

materiality of the witnesses was giyen (rfier the defendant 

. had stated his case^ ko,, {the ease qf Laming agt Mkklaf 1 

Bbward, 248, lovertvied,) 2*16 

One defimdant sexved with narr nn^ move for change of venue, 
where the other detodant is not served in time Ar Ihe mo- 
tion 278 

Itae same fbnnality is required hi acn sfltdsvit to vjppoBe as to make 
amotioii to change venue 2*78 
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RTT OP BBBOB AND OBBTIOBABI Must be actually returned and 

ffled before motion can be made to set it aside 29 

The stetute authorizing poor persona to sue^ &a, does not extend 
to bringing writs of eiror 36 

A question of the stetute of linutations to a writ of error can be 
taken advantage of only by plea 67 

Setting aside a writ of error and bill of exceptions, for not notio* 
hig the bill of exceptions for settlement hi time, ftc 67 

Where in&ncy is clearly shown for error in fact, it is of course to 
allow a writ coram nohiSj unless something is shown in bar to 
It : 90 

Plaintiff may collect double inieresi on a judgment in this court, 
where a writ of error on the judgment is dismissed by the 
court of errors, and they order that the i^aintiff recover inte- 
rest on the judgment during the pendency of the writ of error 
by way df damages, fta 188 

It is not necessary for a justice of the peace, or other officer, to m- 
dorse ihefr approval of a bond given on bringing a writ of oer- 
tiorlri from the common pleas 189 

It 18 unnecessary^ on bringing a writ of error from this court to the 
ooomion pleas, on a judgment rendered on a certiorari tfrought 
ypon ajwUce^s jvdgmenij to file or deliver with the writ' of 
errror a certificaie of counsd 191 
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WBITOFEBBOBANDGBRTIORABL /fi(0rbcfi<t>ry jwtKwdm^v tetonied I 
with a judgment reoofd, on retam to a writ of error, is irregu- 
lar, and will be strack out ; assigxuneat of enors on oodi | 

proceedixigs will fall likewise l| 

If Bach proceedings are wanted, the par^ should allege diminQ- ' 

tion, and send a certiorari • t 

See Stay of Proceedrnga K 

Proceedings to compel a defendant to join in a writ of enor, ftc. . 9 

WBIT OF rSTQUIBT. A motion to set aside a writ of inquiry and pro- 
ceedings before a sheriff on the merits^ can only be heard at , 

general term I 

Where /acto cund eircumsianees are mpartani^ a writ of inquiry be- 
fore a sheriff *8 jury will be ^ the discretion of the coartX 
ordered to be executed at the dicuit... I 
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